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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION

UNITED STATES OF AMERICA, _ CR. 17-50033-JLV
Plaintiff, __
JURY INSTRUCTIONS
Vs. , : :
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INSTRUCTION NO. 1 -
" ROLE OF INSTRUCTIONS
Members of th.e jury, I will take a few minutes to give you the

instructions about this case and about your duties as jurdrs. At the end of
the trial, I will give you further instructions. I may also give you insfructions
during the trial. These instructions explain the law that applies to this case.
Unless I specifically tell you otherwise, all instructions, both those I giver your
now éﬁd those I‘Wiil give you later, are equally binding on ydu arid must be
followed. Consider these instructions with all written and oral instructions
given to you during and at the énd llof the tr1a_1 and apply them to the facj:s of
tﬁe case. You must consider my instructions as a whole and not single out

some instructions and ignore others.
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INSTRUCTION NO. 2 - DUTY OF JURORS

This is a criminal case brought by the United States government against
the defendant, Stanley Patrick Weber. -. Mr. Weber is charged with 5 counts of
aggravéted sexual abuse, 1 count of sexual abuse and S counts of sexual
"abuse of a minor. Your dufy is to decide from the evidence whether Mr. Weber

is not guilty or guilty of the offenses chafged agaiﬁst him.

You will find the facts from the evicienc‘e presented in court. “Evidence”
is defined in Iﬁstructiori No. 19. You are entitled to consider that evidence in
light of your own observations aﬁd experiences. You.may use reason and
common sense to draw conclusions from facts established -by the évidence.

VYou are the sole judges of the facts, but you must follow the law as stated in
my instructions, whether you agree with the law or not. You will then apply
the law to the facts to rééch your verdict. A |

It is vital to the administration of justice that each of you faithfully
perfofm your duties as jﬁrors. Do not allow sympathy or prejudice to
influence you. - The law demands of you a just verdict basedl solely on the
evidence, yoﬁr common sense, and the law as I give it to you. Do not fake
énything I may say or do duﬁng the trial as an indication of what I think about

~ the evidence or what I think your verdict should be. Do not conclude from any
ruling or comment I may maké that I have any opinion on how you__should
decide the case.

Please remember only Mr. Weber, not anyone else, is on trial here. Also,
remember Mr. Weber is on trial dnly .for the offenses charged agéu'nst him, not

for anything else.
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INSTRUCTION NO. 3 -
DESCRIPTION OF THE OFFENSES
An .offense consists of “eleﬁents” which the government must prove
beyond a reasonable doubt in order to convict a dgfendant of that offense. To
_ help you follow the evidenc_e, I will give you the elements of the offenses
charged in the indictment. However, [ must first explain séme preliminary
maittel"s. |

The charges against Mr. Weber are set out in an indictment. An
indictment is simply an accusation. It is not evidence of anything. Mr. Weber
pled not ggilty to the chargés brought against him. | Mr. Weber is presumed to .
be ihnocen:c unless and‘ until the government proves, beyond é reasonable
doubt, each c;:lement of the offenses charged.

The indictment charges the offénses were committed “on or about”
‘certa.i'n détes. The govérnm_ent does not have to prove With certainty the exact
date of an offense charged.. It is sufficient if the evidence establishes that an
offense occurred within a reasonable tirné of the date alleged in the indictment.
1 will now give you the 'ele_ments for the offenses charged in the indictment.

Keep in rﬁind !:hat each count charges a separate offense. You
must consider each count separately and return a separate verdict for

each count.
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| ,
S : INSTRUCTION NO. 4 —
' COUNT 1: AGGRAVATED SEXUAL ABUSE
Count 1 of the indictmentrcharges ‘that on or about between April 25,
2002, and April 24, 2003, at Pine Ridge, in Indian country, in the District of
South Dakota, the. defendant, Stanley Patrick Weber, did knowingly engagé aﬁd
attempt to engage in a se:;rual act, to wit: intentiohal_ contact between the hand
and penis, and under the clothes and with the intent to abuse, humiliate,
harass, degrade, and arouse and gratify the sexual desiré of any person, with
F.G., an Indian person and a person who had not attained ;che age of 12 years.
Elements- |
For you to find Mr. Weber guilty of the offense of aggravated slexual- _
abuse as ‘charged in Count 1 of the indictment, the government must prove the
following essential elements beyond a reasonable doubt:
One, on or aﬁout between April 25, 2002, and April 24, 2003, Mr.
Weber knowingiy engaged or aftémpte,d to engage in a sexual act with
_ F.G.;
As used in this instruction, the term “sexual act” means intentional -
contact between the hand and penis, under the clothing and with
the intent to abuse, humiliate, harass, degrade or arouse or gratify
the sexual desire of any person.
Two, atlth_e time of the sexual act F.G. had not attained the age of

12 years;
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Three, F.G. is an Indian person; and

Four, the offense took place in Indian country, at Pine Ridge, South
Dakota. _

To find Mr. Weber guilty of the offense of éggfavatéd sexual abuse as
charged in Count 1 of the indictment, the government must prove all the
essential elements beyond a reasonable doubt. If the governnﬁentl proves all.
the essential elements beyond a reasonable doubt, you m_usf find Mr. Weber
guilty of Count 1. If the government fails to prbve any essential element

beyond a reasonable doubt, you must find Mr. Weber not guilty of Count 1.
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" INSTRUCTION NO. 5 -

COUNT 2: AGGRAVATED SEXUAL ABUSE

Count 2 of the indictm-en‘t charges that on or abéut between April 25,
2002, é.nd April 24, 2003, at Pine Ridge, in Indian c;ountry, in the District of
South Dakota, the defendant, Stanley Patrick Weber, did knowingly engage and
attempt to engage in a sexual act, td wit: intentional contact between the hand
and penis, and under the clothes and with the intent to abuse, humiliate,
harass, dégrade and arouse and gratify the sexual desire of any person, with
. F.G., an Indian person and a person who had not attained the age of 12 years,
~while Stanley Patrick Weber was treating F.G. for the flu.

Elemeqts |

For you to find Mr. Weber guilty of the offense of aggravatéd s_exual
abuse as charged in Count 2 of the indictrnenf, the government must prove the
followipg essential elemgnts beyond a reasonable doubt:

One, on or about between April 25, 2002, and April 24, 2003, Mr.
Weber knowingly engagéd or attempted to engage in a sexual act with
As used in this instruction, fhe term “sexual act” means intentional _
contact between the hand and penis, under the clothing and with
the intent to abuse, humiliate, harass, degrade or arouse or gratify
the sexual desire of any person.

Two, at the time of the sexual act F.G. had not attained the age of

12 years;
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| Three, F.G..is an Indian person; and

Four, the offense took i)lace in Indian 6ountry, at Pine Ridge, South
Dakota. |

To find Mr. Weber guilty of the offense of aggravated sexual abuse as
charged in Couﬁt 2 of the indictment, the government muét prove all the
essential elements beyond a reasoﬁable doubt. If the governmént proves all
the essential elements beyond a reasonable doubt, you must find Mr. Weber
guilty of Count 2. If the gbvernment fails to prove ény essential element

beyond a reasonable doubt, you must find Mr. Weber not guilty of Count 2. |
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INSTRUCTION NO. 6 —

COUNT 3: AGGRAVATED SEXUAL ABUSE

Count 3 of the indictment charges that on or about between June 1,
20 1.1', and July 1, 2011, at Pine Ridge, in Indian country, in the District of
South Dakota, the defendant, Stanley Patrick Weber, did knowingly engage and
 attempt to eﬁgage in a sexual act, to wit: contaét between the penis and anus,
with E.H.H., an Indian person, and a person who had attained the age of 12
- years but had not attained the age of 16 years, and was at least four yearé
jmunger than Stanley Patrick Weber, by using force against E.H.H. |
Elements |
For. you to find Mr. Weber guilty of the offense of aggravated sexual
abuse as charged in Count 3 of the indictment, the government must prove the
__ following essential elements beyond a reasonable doubt:
One, on or about between June 1, 2011, and July 1, .201 1, Mr. Weber
Enowingly engaged or attempted to engage in a sexual act with E.H.H.;

As used in this instruction, the term “sexual act” means contact
between the penis and anus.

Contact involving the anus and the penis occurs upon penetration,
however slight.

Two, at the time of the sexual act E.H.H. had attained the age of 12

years but had not attained the age of 16;
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Three, E.H.H. was at least four years younger than Mr. Weber;

Four, Mr. Weber used force against E.H.H.;

The term “force” means {A) the use of physical fc‘)fce'
-sufficient to overcome, restrain, or injure E.H.H.; (B) a
threat of harm sufficient to coerce or compel submission
by E.H.H.; or (C) the use of physical force sufficient to
-prevent E.H.H. from escaping the sexual act. .

Five, E.H.H. is an Indian person; and

Six, the offense took place in Indian country, at Pine Ridge, South
Dakota.

To find Mr. Weber guilty of the offense of aggravated sexual abuse as
charged in Count 3 of the indictment, the government must prove all the -
essential elements beyond a reasonable doubt. If the government proves all -
the essential elements beyond a reasonable doubt, you must find Mr. Weber

guilty of Count 3. 1If the governmeﬁt fails to prove any essential element

beyond a reasonable doubt, you must find Mr. Weber not guilty of Count 3.

10
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_INS'I-‘RU.CTION ﬁO. 7 -
COUNT 4: AGGRAVATED SEXUAL ABUSE
Count 4 of the indictment charges that on or about August 1, 2011, at |
Pine Ridge, in Indian country, in the District of South Dakota, the defendent,
Stanley Patrick Weber, did knewingly engage and attempt to engage in a sexual
act, to wit: contact between the penis and émus,, with E.H.H,, an Indian person,
and a person who had attained the age of 12 years but had not attained the
age of 16 years, apd was at least four years younger than Stanley Patrick
Weber, by using force against EHH | |
ﬁiements |
For you to ﬁnd.Mr. Weber guilty of the offense of aggravated sexual
abuse as chafged in Count 4 of the indictmeﬁt, the government must prove the
following essential elements beyond a reasonable doubt:
. One, on or about August 1, 2011, Mr. Weber knowmgly engaged or
attempted to engage in a sexual act with E.H.H.;

As used in this instruction, the term “sexual act” means contact
between the penis and anus. '

Contact involving the anus and the penis occurs upon penetration,
however slight. :

Two, at the time of the sexual act, E.H.H. had attained the age of 12
years but had not attained the age of 16;

Three, E.H.H. was at least four years younger than Mr. Weber;

11
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Four, Mr. Weber used force against E.H.H.;
The term “force” means (A) the use of physical force
sufficient to overcome, restrain, or injure E.-H.H.; (B) a
threat of harm sufficient to coerce or compel submission
by E.H.H.; or (C) the use of physical force sufficient to
prevent E.H.H. from escaping the sexual act.
Five, E.H.H. is an Indian person; and
{ .
' Six, the offense ‘t‘ook place in Indian country, at Pine Ridge, South
Dakota.

To find Mr. Weber guilty of the offense of aggravated sexual abuse as
charged in Count 4 of the indictment, the government must prove all the
essential elements beyond a reasonable doubt. If the government proves all
the essential elements heyond a reasonable doubt, yvou must find Mr. Weber

guilty of Count 4. If the government fails to prove any essential element -

beyond a reasonable doubt, you must find Mr. Weber not guilty of Count 4.

12
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~ INSTRUCTION NO. 8 -
COUNT 5: SEXUAL ABUSE -
Count S of the indictment charges that on or about between August 15,
+2010, and June 1, 2011, at Pine Ridge, in Indian coun&y, in the District of
South Dakota, the defendant, Stanley Patrick Weber, did knowingly engage and
attempt to engage in a sexual act with E.H.H., an Indian person, to wit:
intentional contact between the hand and penis, u;lder the clothes and with
the intent to abuse, humﬂiate, harass, degrade and arouse and gratify the |
sexual desire of any person, and E.H.H. was, és the defendant well knew, at
that time incapable of appraising the nature of the conduct.
Elements |
For you to find Mr. Weber guilty of the offense of se_x.ual abuse as
charged 'in Count 5 of the indictment, the government must pfovc the following
éssential elements beypﬁd a reasonable doubt: | |
One, on or about between August 15, 2010, and June 1, 2011, Mr.
Weber knowingly engaged or atteihpted to engage in a-sexual act with
E.H.H.; |
As used in this instruction, the term “sexual act” means intenﬁoﬁal
contact between the hand and penis, under the clothing and with
- the intent to abuse, humiliate, harass, degrade or arouse or gratify .
the sexual desire of any person.

Two, at the time of the sexual act E.H.H.was incapable of appraising

the nature of the conduct or was physically incapable of declining

13




Case 5:17-cr-50033-JLV Document 117 Filed 09/23/19 Page 14 of 44 PagelD #:. 709

participation in or communicating unwillingness to engage in that sexual

act;

Thfee, Mr. Weber knew E.H.H. was incapacitated; o

Four, E.H.H. is an Iﬁdian person; and |

Five, the offense took place in Indian c;)untry, at Pine Ridge, South
Dakota. |

. To find Mr Weber guilty of the offense of sexual abuse as charged in
Count 5 of the i‘ndictment, the government must prove allr th¢ essential |
elements beyond a reasonable doubt. If the govérnmenlt proves all the
esseﬁtial elerﬁents beyond a feasonable doubt, you must find Mr. Weber guilty
of Couﬁt 5. If the government fails to prove any eésential element beyond a

reasonable doubt, you must find Mr. Weber not guilty of Count 5.

14
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~ INSTRUCTION NO. 9 -
QOUNT 6: SEXUAL ABUSE OF A MINOR
Count 6 of the iﬁdictment charges that on or about between August 15,

2010, and Janualy 2,2011, at Piné~ Ridge, in Indian country, in the District of
‘South Dakota, the defendant, Stanley Patrick Weber, did knowingly engage and
attempt to engage in a sexual act with E.H.H., an Indian person and a child
-who had obtained the age of 12 but had not attained the age of 16, to-wit:
inteﬁtional contact between the hand and penis, under the élothes and with
‘the intent to abuse, humiliate, hé.rass, degrade and arouse and gratify the
sexual desire of any person and Stanley Patrick Weber was at least 4 years
older than E.H.H.

Elements

For you to find Mr. Weber guilty of the offense of sexual abuse of a minor -

as charged in Count 6 of the indictment, the government must prove the
: following essential elements beyond a reasonable doubt:
Oné, on or 'about between August 15, 2010, and ‘Januarj 2, 2011,
Mr. Weber knowingly engaged or atte_mpfed to engage in a sexual act with
E._H.ﬁ.;
As used in this instruction, the term “sexual act” means intentional
contact between the hand and penis, under the clothing and with

the intent to abuse, humiliate, harass, degrade or arouse or gratify
the sexual desire of any person.

15
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~ Two, at the time of the sexual act E.H.H. had attained the age of 12

years but had not attained the age of 16;

Three, E.H.H. was at leést four yéars younger than Mr. Weber;

Four, E.H.H. is an Indian person; and

Five, the offense took place' in Indian country, at Pine Ridge, South
Dakota. |

To find Mr. Weber guilty of the offense of sexual abuse of a minor as
charged in Couﬁt 6 of the:.indictment, the government must prove all the
essential elements beyond a reasonable doubt. If the government proves all
the essential elementé beyond a reasonable doubt, you must find Mr, Weber
guiity of Count 6. If the government fails to prove énjr essential element

beyond a reasonable doubt, you must find Mr. Weber 'not guilty of Count 6.

16
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INSTRUCTION NO. 10 -

_ CéUNT 7: SEXUAL ABUSE OF A MINOR

Count 7 of the indictment charges that on or about bétween May 28 ,
1999, and May 27, 2003, at Piné Ridge, in Indian country, in the District of
South Dai«;ota, the defendant, Stanley Patrick Weber, did k_ﬁowingly engage and
attempt to engage in a sexuai act with P.T.B., an Indian 'persbn and a child
who had obtained the age of 12 bgt had not attained the age of 16, to engage in
a sexual act, to-wit: intentional contact between the penis and anué and mouth
and peni.s, and Stanley Patrick Weber was at least 4 years older than P.T.B.

Elements |

For you to find Mr. Weber guilty of the offense of sexual abuse of a minor -
as charged in Count 7 of the ind%ctmént, tﬁe goverhment must prox.re the
following essentiai elements beyond a reasbnable doubt:

One, on or about between May 28, 1999, é.nd May 27, 2003, Mr.
Weber knowingly engaged or attempted to engage in a sexual act v_::ith _
P.T.B.;

As used in this iﬁstructio‘n, the term “sexual aét” means contact

between the mouth and penis or contact between the penis and

anus.

Contact involving the anus and the penis occurs upon penetration,
however slight.

17
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Two, at the time of the sexqal act P.T.ﬁ. had attained the age of 12

years but had not attained the age of 16;
| Three, P.T.B. was a:t least four years ydunger than Mr. Weber;

Four, P.T.B. is an Indian person; and

Five, the offense took place in Indian country, at Pine Ridge, South
Dakota.

"I‘ol find Mr. Weber guilty of the offense of sexual abuse of a m-inorrn as
charged in Couﬁt 7 of _the irfdiétment; the government mué.t prove éll the
essential elements beyond a reasonable doubt. If the government proves all
the essential elements beyond a reasonable doubt, you must find Mr. Weber
guilty of Count 7. If the government failé to prove any essential elemen£

beyond a reasonable d_bubt, you must find Mr. Weber not guilty of Count 7.

18
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INSTRUCTION NO. 11 -

COUNT 8: SEXUAL ABUSE OF A MINOR
Count 8 of the indictment charges that on or about between April 25,
2003, and April 24, 2004, at Pine Ridge, in Indian country, in the District of
South Dakota, the defendant, Stanley Patrick Weber, did knowingly engage and
attempt to eng;':lge in a sexual act with F.G., an Indian person and a child who
‘had obtaineci the age of 12 but had not attained the age of 16, to-wit:
- intentional coﬁtact between the hand and penis, not through the clothes and
with the Intent to abuse, humiliate, harass,l degrade and arouse and gratify the
sexual desire of any person, and Stanley Patrick Weber was at least 4 years
older than F.G. |
Elements
‘ For you to find Mr. Weber guilty of the offense of sexual abuse of a minor
as charged in Count 8 of the indictment, the government ﬁust prove the
following essential elements beyond a reasonable doubt:
Orie, on or about between April 25, 2003, and April 24, 2004, Mr.
- Weber knowingly engaged or atteﬁpted to engage in a sexual act_: with
F.G.; .
| As used. in this instruction, the terrﬁ “sexual act” means intentional
contact between the hand and penis, not through the clothing and

with the intent to abuse, humiliate, harass, degrade Or arouse or
gratify the sexual desire of any person.

19
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Two, at thé time of the sexual acf F.G. had attained the age of 12
years but had not attained the age of 16; | |

Three, F.G. was at least four years younger than Mr. Weber;

Four, F.G. is a;n Indian person; and

five, the offense took place in Indian éountry, at Pine Ridge, South
Dakota.‘ ‘

To find Mr. Weber guilty of the offense of sexual abuse of a minor as
charged in Count 8 of the indictmént, the government must prove all the
essential elements beyon(i a reasonable doubt. If the government proves all
the essential elements beyond a reasonable doubt, you must find Mr. Weber
guilty of Count 8. If the government fails to prove any csseﬁtial element

beyond a reasonable doubt, you must find Mr. Weber not guilty of Count 8.

20
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INSTRUCTION NO. 12 -

COUNT 9: SEXUAL ABUSE OF A MINOR

| Count 9 of the indictment charges that on or about between April‘ 25,
20__0_3? and April 24, 2007, at Pine Ridge, in Indian country, in the District of
South Dakota, the defendant, Stanley Patrick Weber, did knowingly engagé and
attempt to engage iﬁ a sexual act with F.G., an Indian person and a child who
had obtained-the age of 12 buf had not attained the age of 16, to-wit:
intentional contact between mouth and penis, and Stanley Patrick Weber was
at leas_t 4 years older than F.G.

Elements

For you to find Mr. Weber guilty of the offense of sexual abuse of a minor
as-charged in pount‘ 9 of the indictmer_lt, the government must prove the
following essential elements beyond a reasonable doubt:

One, on or about between Apl;il 25, 2003, and April 24, 2007, Mr.
Weberrknowiilrgly engaged or .attempted to engage in a sexual act with
| F.G.; |

As used in this'in'struction, the term “sexual act” means intentional
contact between the mouth and penis.

Two, at the time of the sexual act F.G. had attained the age of 12
years but had not attained the age of 16;

Three, F.G. was at least four years younger than Mr, Weber;

21
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Four, F.G. -is an Indian person; and

Five, the offense took place in india}n country, at Pine Ridge, S‘outh
Dakota. |

To find Mr. Weber guilty of the offense of sexual abuse of a minor as
charged in Count 9 of the indictment, the government rnﬁst prox}e all the
essential elements beyond a reasonable doubt. If thé government proves alll
the esseh‘_cial elements beyond a reasonable doubt, you must find Mr. Weber

guilty of Count 9. If the government fails to p.rdve any essential element

beyond a reasonable doubt, you must find Mr. Weber not guilty of Count 9.

22
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INSTRUCTION NO. 13 -

COUNT 10: AGGRAVATED SEXUAL ABUSE

Count 10 of the indictment charges that on or about between J anuary 1,
1994, and November 14, 199l8, at Pine Ridge, in Indian country, in the District
of South Dakota, the defenciant, Stanley Patrick We‘ber,‘ did knowingly engage |
aﬁd attempt to engage in a sexual act, to wit: contact between the moutﬁ and
the penis, and contac'tllbetwerf:n the penis and anus, with D.J.M., an Indian
person, and a person who had not attgined tﬁe age of 12 years.

Elements

Fof you to find Mr. Weber guilty of the offense of aggravated sexual
abuse as charged in Count 10 of the indictment, the government must prove
the following essential elements beyond a reasonable doubt:

One, on or about between January 1, 1994, and November 14, 1998,

'Mr. Weber knc;wingly engaiged or attempted to engage in a sexual act with

D.J.M.;

As used in this instruction, the term “sexual act”. means contact

between the mouth and penis or contact between the penis and

anus.

Contact involving the anus and the penis occurs upon penetratioh,
however slight. :

Two, at the time of the sexual act D.J.M. had not attained the age of
12 years;

Three, D.J.M. is an Indian person; and
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Four, the offepsé took place in Indian country, at Pine Ridge, South
Dakota. |

To find Mr, Weber guilty of fhé offense of aggravated sexual abuse as
charged in Count 10 of the indictment, the gdvergme_nt mﬁst prove all the
essential elements beyond a reasonable doubt. If the government proves all
the essential elements beyond a reasonable doubt, you must find Mr. Weber-
guilty of Count 10." If the government fails to prove any essential elément

beyond a reasonable doubt, you must find Mr. Weber not guilty of Count 10.
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INSTRUCTION NO. 14 —

COUNT 11: SEXUAL ABUSE OF A MINOR

Count 11 of the indictment charges that on or about between November
15, 1998, and-November 14, 2001, at Pine Ridge, in indian country, in the
District of South Dakota, the defendant, Stanley Patrick Weber, did knowmgly
engage and attempt to engage in a sexual act with D.J. M. , an Indlan person
and a child who had obtained the age of 12 but had not attained the age of 16,
to—v‘}it: intentional coﬁtact between the mdutﬁ and penis, and Stanley Patrick
Weber Wa.s‘ at least 4 years older than D.J M. |

Elements

AForryou to find Mr. Weber guilty of the offense of sexual abuse of a minor
as charged in Count 11 of the indictment, the government must prove the
foilowing essential elements beyond a reasonable doubt:

One, on or about between November\-is, 1998, and November 14,
2001, Mr. nger knowingly éngaged or attempted to engage in a sexual
act with D.J.M.;

As used in this instruction, the term “sexual act” means 1ntent10na1
contact between the mouth and penis.

Two, at the time of the sexual act, D.J.M. had attained the age of 12
years but had not attained the age of 16;

Three, D.J.M. was at least four years younger than Mr. Weber;
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Four, D.J.M. is.an Indian person; and

Five, the offense took place in Indian country, at Pine Ridge, South
Dai:ota.

To find Mr. Weber guilty of the offense of sexual abuse of a minor .as
charged in Count 11 of the indictment, the government must prove all the _
essential elements beyond a reasonable doubt. If the 'governme_ﬂnt proves all

| th;e essential elerﬁents beyond a reasonable doubt, you must find Mr. Weber
guilty of Count 11. If the government fails to prove any essential element

beyond a reasonable doubt, you must find Mr. Weber not guilty of Count 11.
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INSTRUCTION ﬁO. 15 -
ATTEMPT

A person may be found guilty of an attempt to corﬁmit an offense if he
intended to engage in a sexual act and voluntarily and intentidn'a.lly carried out
some ac;c wh.ichkwas a substantial step towardsAengaging in 'a sexual act.

A substanﬁai act must be something mére than mere preparation yét
may :be less than the last act necessary before the actual commission of the
substantive offense. In order for behavior to be punishable as an attempt, it
need not be incompatible with innocence, yet it must be necessary to the

_consummation of the offense and be of such a nature that a reasonable
observer, viewing it in context, would conclude beyond a reasonable doubt‘ that -.
it was undertakén 1n accordance with a design to commit the substantive |
offense.

This instruction applies to all Counts in these instructions.
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i

INSTRUCTION NO. 16 -
PROOF OF INTENT VAND KNOWLEDGE

“Infent” and “knowledge” are elements of the offenses charged in this
‘case and must be proven beyond a re'asonable doubt. The goverriment is not
required to prove Mr. Weber knew that his acts or omissions were unlawful.
An act is done “knowingly” if a persen realizes what he is doing and does not
act through ignorance, mistake, or accident. You ‘may consider the evidence of
Mr. Weber’s words, acts, or omissions, along with all other evidence, 1n
deciding whether he acted knowingly.

Intent may be proven like anything else. You may ‘cohsider any
' statements melde or acts done by Mr. Webe.r‘and all the facts and
circumetances in evidence which may aid in determining his intent. You may,
but are not required to, infer that a person intends the natural and probable

consequences of acts knowingly done or knowingly omitted.
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INSTRUCTION NO. 17 -
PRESUMPTION OF INNOCENCE AND BURDEN OF PROOF

~.Mr. Weber is presumed innocent and, therefore; not guilty. This

presumption of innocence requires you to put aside all suspicion that might
arise from the arrest or charge of Mr. Weber or the fact he is hefe in court.
The presumption of innocence remains Witfi Mr. Weber throughout the trial.
This presumption alone is sufficient to find Mr. Weber not guilty. The
presumption of innoceﬁce may be overcome only if the government proves,
'beyond a reasonable doubt, each e‘ssent.ial element of the offenses charged.
The burden is élways on the government to prove guilt beyond a reasona’ble
doubt. This burden never shifts to Mr. Weber to prove his innocence, for the
llaw never imposes upon a defendant in a crirﬁinal case the burden or duty of
calling any witnesses or producing any evideﬁc_e. Mr. Weber is not even
obligated to cross examine the witnesses called to testify by the governmeﬁt.

1f Mr. Weber does not testify, this f_act must not be considered by you in
any way or even discussed in aﬁiving at your verdict.- If Mr. Weber testifies,
you should judge his testimony in the same ﬁmner in which you judge the
testimony of any other witness. |

If the government proves beyond a reasonéble doubt all the essential
clements of an offense charged, you must find Mr. Weber guilty of that offense.
If the government fails to prove beyond a reasoﬁable doubt any essential
element of an offense charged, you must find Mr. Weber not guilty of that

‘offense.
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INSTRUCTION NO. 18 -
REASONABLE DOUBT
A reasonable doubt may arise from the evidence or lack of evidence

produced during trial. A reasonable doubt is a doubt based upon reason and
Ccommon Sense, and not doubt based on spgculaﬁon. A feasonable doubt is
the kind of doubt that would make a reasonabie person hesitate to act. Proof _
beyond a ;easonaﬁle doubt must be proof of such a convincing character that a
reasonablq person would not hesitate to rely and act upon it in the' more
serious and imporfa.nt affairs of life. Proof beyond‘ a r¢ésonable doubt is proof
that leaves you firmly convinced of Mr. Weber’s guilt. However, proof beyond a

reasonable doubt does not mean' proof beyond all possible doubt.
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INSTRUCTION NO. 1§ - DEFINITION OF EVIDENCE
I méntio_ned the word “evidence.” - “Evidence” includes the testimony of
wi;cnésses, doéuments and other fhings received as exhibits and stipulated
facts. Stipulated facts are facts formally agreed to by the parties. Cer_tain
things are ﬁot evidence. 1 shall list those things for you now:

. Statements, arguments, questions and comments by lawyers
representing the parties in the case are not evidence.
Opening statements and closing arguments by lawyers are .
not evidence.

. Objections and rulings on objections are not evidence.
Lawyers have a right to object when they believe something
is improper. You should not be influenced by the objection.
If I sustain an objection to a question, you must ignore the
question and must not try to guess what the answer might
have been.

. Testimony I strike from the record or tell you to disregard is
" not evidence and must not be considered.

. Anything you see or hear about this case outside the
"~ courtroom is not evidence.

The fact an exhibit may be shown to you does not mean you must rely on
7it more than you rely on other evidence.

Furthermore, a .pélrticulax; piece of evidence is sometimes received for a
limited purpose only. That is, it can be used by you only for one particular
purpose and not for‘ any ’other; purpose. I will tell you when that occurs and
instruct you on the purposes for which the piece of evidence can and cannot be

used.
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Some of yoﬁ may have heard the terms “direct évidence” and
“circumstantial evidence.” ‘You should not be concerned with those terms.
The law makes no distinétion between direct andu circumstantial evidence.
You should give all evidence.the weight and value you believe it is entitled to
receive.

" The weight of the evidence is not determined by the nufnbe_r of witnesses
testifying as to the existence or noneXistenc_e‘ of ény fact. Also, the weight of
the evidence should ﬁot bel determined merely by the number or volume of
documents or exhibits. The weight of evidence depends on its qualit&, not

quantity. The quality and weight of the evidence are for you to decide.
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INSTRUCTION NO. 20 -
CREDIBILITY OF WITNESSES
In deciding what the facts are, you may have to decide _whaf: testimony
you believe and what testimony you do not believe. Y01;1 may believe all of .
what a witness says, only part of it, or none of it. | In deciding what testimony
to believe, cér_lsider: -A
. The witnessl’_ intelligence;

. The opportunity the witness had to see or hear the things
' testified about;

. The witness’ memory;
. Any motives the witness may have for testifying a certain way;

. The behavior of the witness while testifying;

. Whether the witness said something different at an earlier
time; '

o The witness’ drug or alcohol use or addiction, if any;

J The general reasonableness of the testimony; and

. The extent to which the testimony is consistent with any

evidence that you believe.

In deciding whether or not to believe a witness, keep in mind pedple
sometimés sec or hcar things diffefenﬂy and sometimes forget things. You
need to consider whether a contradiction results from an innocent
misrecollection or sincere lapsé of memory or instead from an intentional _

falsehood or pretended lapse of memory.

33




Case 5:17-cr-50033-JLV Document 117 Filed 09/23/19 Page 34 of 44 PagelD #: 729

INSTRUCTION NO. 21 -
IMPEACHMENT
In the last instruction, I instructed you generally on the credibility of
witnesses. I now instruct you further on how the credibility of a witness fnay_
be “impeached” and how you may treat certain evidence. A witness ﬁay be
discredited or impeached by:
. | Contradictory evidence;

s A showing that the witness testified falsely concerning a
- material matter; or

. Evidence that at some other time the witness said or did
. something or failed to say or do something, that is
. inconsistent with the witness’ trial testimony.

You may consider a witness discredited or impeached for other reasons
as well.. If you believe a Witnes;s has been discredited or impeached, it is your
exclusive right to giv_e that witness’ testimony‘whatever weight you_think it
deserves. | |

If earlier stﬁtements of a witneés are admitted into evidence, they are not
admitted to prove that the contents of those statements are true. Iﬁstead, ‘you
may consider those earlier statements only'to determine whether you thiﬁk
thf_:y are consistent or inconsistent with. the trial testimony of the witness and

therefore, whether they. affect the credibility of that witness.
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- INSTRUCTION NO. 22 -
STATEMENT BY THE DEFENDAN’I"
You may hear testimony Mr. Weber made a statement to others. It is for
you to decide:
" First, whether the statement was rnjade; and
Second, if so, how much weight you should give the statement.
In making these two decisions, you should consider all of the evidence

inchuding the circumstances under which the statement may have been made.
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INSTRUCTION NO. 23 -
BENCH _CONFERENCES AND RECESSES.

| During the trial it may be necessary for me to talk with the lawyers out of
the hearing of the jﬁry, either by héving a 1tlnanch cénferencé while the jufy is
.present in the courtroom or by calling_é recess. The purpose of these
conferences is to decide how certain evidence is to be treated under the rules of
evidence, to avoid confusion and error, aﬁd to save your valuable time. We-
w111 do what we can to keep the number and length of these conferences to a
minimum.

Please be patient because while you are waiting, we are working.
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INSTRUCTION NO. 24 —
'OBJECTIONS
The lawyers may make objectior;s and motions during the trial that I
must rule upon. IfI sustain an objectioﬁ to a question befpre it is answered,
do not draw any inferences or conclusions from the question itself. The
lawyers have a duty to object to testimony or other evidence they believe is not
properly admissible. Do not hoid it against a lawyer or the party the lawyer

represents.because the lawyer has made an objection.
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INSTRUCTION NO. 25 - .
NOTE TAKING |
At the end of the trial, you must make your decision based on the
evidence. Wé have an official court reporter making a record of the trial. -
However, you will not have a typewritten transcript of the‘ trial testimony of any
witness for your use in reaiching a verdict. You must pay close atter}tion to the
evidence as it is p_reseﬁted.
If you want to take notes dl;tring the ‘trial, you may, but be sure yoﬁr note
taking does'not interfere with listening to and considering all the et(idence. If
- you chodse not to take-notes, remember it is your responsibility to liéten
carefully to ﬂle evidence. |
ﬁotes you take during the trial are not necessarily more reliable than
-your memory or another juror’s memory..‘ Therefore, you should not be overly
influenced by the ﬁotes.
If ybu take notes, do not discuss them with anyone before you begin your
deliberations. At the end of ea(;h day,r please leave your notes in the jury
room. ~ At the end of the triai, you may také your notes out of the notebook and
keeph them or leave them, and we will destroy them. No one will read the .

notes, either during or afterithe trial.
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INSTRUCTION NO. 26 - MEDIA AND TECHNOLOGY

You are required to .decide this cas‘e.based solely on the evidence and
exhibits that you sée a_nd hear in the courtroom. If oné or more of you were to
get additional information from an oﬁtside source, that information might be
inaccurate or incomplete or for some other reason not applicable to thié case,
and fhé parties would not have a chance to explain or contradict thﬁt
information because tﬂey would not know about it. This is why it is so
important that you base your Verdidt only on information you receive in this
courtroomi.

In ord.er forr your verdict to be fair, you must not be exposed to any other
information about the case, the law or any of the iésues involved in tﬁis trial
during the course of your jury duty. This is very ifnportant, so I am taking the
time to give jou a detailed explanationri about what you should do and not do
- during your time aé jurars.

FirSf, you must not try to get information from any source other than
what you see-and hear in this courtroom. That means you may not speak to
anyone, including your family and friends ébou’t this case. You may not use
any printed or electronic sources to get information abou_t this case or the
issues involved. This includes the internet, reference books or dictionaries,
newspapers, magazine's, television, radio, computers, smartphones, or lany
other electronic device.. You may not do any personal iﬁvesﬁgating, such as _
visiting any of the places involved in this case, using internet maps or Google
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Earth or any other such technology, talking to any pbssible .Witnesses, or
creating your own demonstrations or reenactments of the events which are the
subject of this case. |

Second, you must not cornmj.inigate with anyone about this case or your
jury service, and you must not allow anyone to communicate with you. In
particular, you may not communicate about the case through emails, text
messages, tweets, blogs, comments or other postingé on social networking
sites, including bﬁt not limited to Facebook, Instagram, Twitter or any other
website or applicatidn. This applies to conimunicating with your fellow jurors,
your family members, your employer and the people involved in the trial,
although you may notify your family and employer that you have been seated
as a juror in the case. If you are asked or approached in any way about your
jury service or anything about this case, you must respond that you have been
.ordered not.to discuss the mattér and immediately report the contact to the
court. |

I recognize £hese rules and restrictio:ns may affect activities you ma:y
consider to be normal and harmless. Iassure you that I am very much aware
I am asking you to refrain from activities which may be very common and very
important in srour daily lives. However, the law re_quifes these restrictions ‘to '
eﬁsure the parties have a fair trial based on the evidence each party has an

opportunity to address.
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_ Any juror who violates the restrictions I have explained to you
_ jeopardizes the faimeés of these proceedings, arid a mistrial could result which
would require the entire trial procéss to Start over. As you can imagine, a
mistrial is a tremendous expense and inconvenience to the parties, the court
~ and the taxpayers. If any juror is exposed to any outside information or has
“any difficulty whatsoever in following these instructioﬁs, please notify the court
irhr'nediately. If any juror becomeé aware that one of your fellow jurors has
done something that violates these instructions, you are.obligatfad to report
that violation to the court as .Well. |
These restrictions remain in effec;c throughout this trial. Once the trial |
is over, you may resume your normal activities. | At that point, you WiII be free
to read or research anything you wish. You will Be_ able to épeak—ér choose
not to speak—about the trial to anyone you wish. You may write, post or
tweet about the case if you choose to do so. The only limitation is that you
must wait until after the verdict, when you have been discharged from yoﬁr

jury service.
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INSTRUCTION NO. 27 - CONDUCT OF THEA-JURY DURING VTRIAL

| To-en'sure fairness, you as jurors must obey thé following rules:

First, do not talk among yourselves about this case, or about an:‘,}one
involve;d with it, unﬁl the end of the case when Srou go to the jury room to
decide your verdict. |

Second, do not talk with anyone else- about this case, or about anyone
involved with it, until the trial has ended, and I discharge you as jurors. This
means you mﬁst not talk to your spouse, other family members or friends
abc;ut this case until I discharge'you as jurors.

Third, when youare outside the courtroom, do not let anyone tell you
é,nything abéut the case or abput aﬁyone involved with it, until the trial has
ended, and I accept your verdict. If someone should try to talk to you about
the case, please report it to me.

Fourth, during the trial, you should not talk with or speak to any of the -
parties, lawyers or witnesses involved in this case—you should not even pass
the time of day with any of them. It is important you not only do justice in
this case, but that you also give the Vappearance of doing justice. If a person
from one side of the case sees you talking to a person from the other side, even
if it is simply to pass the time of day, an‘unwarl_‘anted and unnecessary
sus_picion about your fairness might be created. If any lawyef, party or
witness does not speak to you wilen you pass in the hall, ridg the elevator or :
the like, it is because they are nét supposéd to talk or visit with you.
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Fifth, during the trial, do not make lp your mind about what the verdict
shduid be. | Keep an open mind until you have gone fb the jury rooﬁ1 to decide _
the case and you and your fellow jurors have discussed the evidence.

Sixth, if at any time durinig the trial_ you ﬁave a problem you would like to
Bring to rriy attention or if you feel ill or need to go to the restroom, please send
a ﬁote to the co‘urtlsecurity officer, who will deliver it to me. Or just raise your
hand and get my attention. I Want- you to be comfortable, so please do not

hesitate to inform me of any problem.
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INSTRUCTION NO. 28 - OUTLINE OF THE TRIAL

The trial will proceed as follows:

After these instructions, the lawyer for the government may make an
opening statement. Next, the lawyer for Mr. Weber may, but does not have to,
make an opening statement. An opening statement is not evidence. Itis
simply a summary of what the lawyer expects the evidence to be.

The government will then present its evidence and call witnesses. Tﬁe
lawyer for Mr. Weber may, but has no obligation to, cross examine them.
Following the government’s case, Mr. Weber may, but does not have to, present
evidence or call witnesses. If Mr. Weber calls witnesses, the government may
cross examine them.

After presentation of the evidence is complete, the lawyers will make their
closing arguments to summarize and interpret the evidence for you. As with
opening statements, closing arguments are not evidence. I will then give you
additional instructions, and you will retire to deliberate on your verdict.

Dated September 23, 2019.

BY THE COURT:
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INS’i‘RUCTION NO. 29 -
EQﬁALLY IMPORTANT INSTRUCTIONS
Members of the jury, I will now take a few minutes to give you additional
instructions explaining the law which applies to this clése. All instructions,
both those I gave you eaﬂier and these instructions, ére equally binding on you
and rﬁust be followed.‘ You must consider my ins&ucﬁbné as a whole and not

single out some instructions and ignore others.
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INSTRUCTION NO. 30 -
COUNTS REMOVED

The following counts are no longer part of this case: ..

. Count 5,.Sexual Abusé, as given to you in Instrudion No. 8;
. Count.S,- Sexual\ Abuse of a Minor, as g1ven to you 111 Inétructio‘n :
' Né. 11; and |
e Count 11, Sexual Abuse of a Miﬁqr, as given to you in Instruéﬁon
No. 14. | |

You will not decide those counts. The reason those counts are not part of the
case cannot concern you. - You should decide the case based solely on the

evidence for the remaining counts before you and on my instructions.
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INSTRUCTION NO. 31 - OTHER ABUSE CONDUCT |

You have heard testimonj} Mr. Weber may have committed other acts of
sexual abuse. | He is not charged with these other acts.

You may consider evidence of these other acts only if you unanimously
ﬁndl it is more likely true than ;10t true. You decide that by co.hsidering all of
the evide_nce. and deciding what evider_lcc is more believable. This is a lower
standard than proof beyond a reasonable .dou_bt.

If you find these acts have not been proved, you must disregard them. If.
you find that these acts have been proved, you may consider them to help you
decide any matter to which they are relevant.

You should give them the W_cight'and value ypulbelieire they are entitled to
receive. | You may consider the‘evidence of other écts of sexual abuse for its |
tendency, if any, to show Mr. Weber’s propensity to engage in sexual abuse.
You ﬁay also consider the evidence for its tendency, if a'ny, to determine
" whether Mr. Weber committed the offenses charged in the indictment.
Remember, Mr. Weber is on trial 6Iily for the charéed offenses, You may

not convict him simply because you believe he may have committed similar acts

in the past.
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INSTRUCTION NO. 32 -
INi)I_AN STATUS AND INDIAN CO'UNTRY '

A person is considered an “Indian” if that person has some Indian blood
and if that person is recognized as an Indian. To determine whether the
person is recognized as an Indian, you may consider the fo'llowing. factors:

(1)  Whether the person is enrolled in a tribe.

(2)  Whether the government has provided the person with
- assistance reserved only to Indians.

(3) Whether the person enjoys the benefits of tribal affiliation.
(4)  Whether the person is socially recognized as an Indian
because he lives on the reservation and participates in

Indian social life.

It is not necessary that all these factors be present. Rather, you must

~ consider all the evidence in determining whether the government proved

beyond a reasonable doubt that Frederick Gayto‘n,' Eugene Hunts Horse, Paul
True Blood and Daniel Martin are Indian persons.

If you find the alleged offenses, if they occurred a:c all, occurred in Pine
Ridge at the. old Indian Health Service Hospital, the new Indian Health SeMce
Hospital or Mr. Weber’s house at Government Housing N77, then the offenses

occurred in Indian country.




Case 5:17-cr-50033-JLV Document 124 Filed 09/27/19 Page 6 of 9 PagelD #: 758

INSTRUCT_iON NO 33 - DUTY TO DELIBERATE

A verdict must represent the coﬁsidered judgment of each juror. Your
verdict must be unanimous. It is your duty to consult with one another and
to deliberéte with a view of reaching agreement if youAcan do-so without
violence to your individual judgment. Of course, you must not surrender your
ho_nesf convictions as to the weight or effect of the evidence solely because of
the opinions of other jurors or for the mere purpose of returning a verdict.
Each of you must decide the case for yourself, but you should do so only after
consideration of the evidence with yoﬁr fellow jurors.

In the course of your deliberations, you should not hesitate to
ré-examine YOUr OWn Views aﬁd change ybur opinion if you become convinced it
is wrong. To bring the jufy to a u_rianifnous result, you must examine the
questions éﬁbmitted to you openly and frankly with prop'er regard for the
opinions of others and with a'willingness to re-examine your own views.

Remember that if; in your individual judgment, the evidence fails to
establish Mr. Weber’s guilt beyond a reasonable doubt on an offense charged
against him, then your vote should be for .a not guilty verdict on that offense.
If all of you reach the same conclusion, the verdict of the jury must be not
guilty on that offense. Of course, the opposite also applies. if, in your

. individuai judgment, the evidence establishes Mr. Weber’s guilt beyond a
reasonable doubt on an offense chafged, then your vote sﬁould be for a verdict
of gu\ilty on that offense. If all of you reach that conclusion, the verdict of the

jury must be guilty on that offense.
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The question befdre you can never be whether the government wins or
loses the case. The governménf, as well as society, always wins when justiée
is done, regardless of whether your verdict is not guilty or guilty.

Finally, femembér that you are not partisans. You are judges of _ther
facts. Your sole interést is to seek ﬂ'le truth fro.rn the evidence. You are the
judges of the credibility of the witnesses and the weight of the evidence.

Ybu may condﬁct your deliberations as you choose. You may take all
the time you feel is nééessarf.

There is no reason to think that another trial Would be tried in a better -
way or that a more conscientious? imbarﬁal or competent jury would be
selected to hear it. Any future jury must be seleqted in the same manner and
from the same source as you. If you should fail to agree on a verdict, then this

case is left open and must be resolved at some later time.
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INSTRUCTION NO. 34 - DUTY DURING DELIBERATIONS

There are certain rules you must follow while conducting your
deliberations and returnihg your verdict:

First, when you go to i'_he jury room, you must select-onle of your
members as your foreperson, Who will preside over yOUIT.“ discussions and speak
for you here in coﬁrt.

Second, if Mr. Weber is found guilty, the sentence to be imposed is my
requnsibility. You may not consider punishment in any way in deciding
whether tlhe gov.érnment proved its case beyond a reasonable doubt as to the
offenses charged in‘the indictment.

Third, if you need to communicate with me during your deliberations,

. you may send a note to me through the court security officer, signed by one or

more jurors. After conferring with the lawyers, I will respond as soon as -

possible, either in writing or orally in open court. Remember you should not

tell anyone—including me—how your votes stand numerically.

Fourth, yoﬁr verdict must be based solely on the evidence and on the law
in these insfruc_tions. The verdict, whether not guilty or guilty, must be
unanimous. NothingI have said or done is intended to suggest what your
ve.rdict should be—that is entirely for you to decide.

Fifth, the verdict form is simply the written notice of -the decision you. -
reacﬁ_ in this casé. You will_ take this form to the jury room. When you have

unanimously agreed on the verdict, the foreperson will fill in the form, date and

8
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sign it and advise the court security officer you have reached a verdict. You
will then return to the courtroom where your verdict will be received and
announced.

Dated September 27, 2019.

BY THE COURT:

%\ |

JEF L. VIKEN >
CHIEF JUDGE
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