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INSTRUCTION NO. 1 - ROLE OF INSTRUCTIONS

‘Members of the j-l;ry, I wjll take a few minutes to gi\le you the instrﬁof;ions
: dloout'th-is case and 'about your llﬁties as j-l.-II'OI“S. : At tlacl_en_d of the tnal, AI.vl_vill - N
givé yoii fofther iristrucﬁon’s. I may also give you instructlons. durinrg the trial. -
These 1nstl'uct10ns explain the law that applies to this case. Unless I spec1ﬁca11y ‘
tell you otherw1se all instructions, both those I give you now and those I will give
you later, are equally binding-on you and must:be followed Consider theoe
_1notmcnons with all Wntten ‘and oral 1nstruct10ns given to you dunng and at the
end of the trial and apply them to the facts of the case. "You must consider my

instructions as a who.le and not single out some instructions and ignore others.
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iNSTRUC‘I_‘iON NO. 2 - DUTY 6F JURORS:

Th_is is é criminal case brought bj the United Sfates government égainst |
the 'd‘efendantr, Marlon Iron Crpw. Mr. Iron Crow is Vc.harged with one cd_u-nt of
'second degree murder. Your duty ié fo decide from the evidence wﬂcthcr Mr
Iron Crow ié not guilty or guilty 61' the offense c;harg.ed against ﬁim. ‘

l. You will ﬁﬁd the facts from the evidence prcsen_ted in lcour.t. “Evidence” is
defined in Inétruction No. 9. You are entitled to consider: that évidénce in light =
of .your own obsefvaﬁons and experiences. You may use reason and comfnon
sense to draw conclusions i"rom facts gstablished by the evidence. Yoﬁ are the

~sole jﬁdges of the fact.s,- but you must follow the law as stated in my instliuctiohs,
Whethef you agree with the law or not. You ﬁll’ then ap_ply the law to the facts to
reach your verdict.

It is vital to the administration of justicé that each of you faithfully perform
your du;cies as jurors. Do not allow sy_mpathy or préjudice to inﬂueﬁce you.
The law demands of you a jusf; vgrdicf based solely on the evidence, your =~
common sense, and the. law as I give it to you. Do not take énything_.l may say or

- do during the trial as an indication of what I think about the evidence or what I
thi.nk your verdict should be.u Do not conciude from aﬁy ruling 61‘ comment |
| ‘may make that I have any opinion o.n'how you should decide the case.
| Please remember.only Mr. Iron Crow, not anyoxie else, is on trial here. |
Also, remember Mr. Iron Crow is on trial onl.y for the offense charged against -

him, not for anything else.
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| 1NSTRUCTION NO. 3 - DESCRIPTION OF THE OFFENSE
“An offense consists of “elements” which the government must prove
beyond a reasonable doubt in order to conv1ct a defendant of that offense To.
' help you follow the ev1dence 1 will give you the elements of the offense charged in
the mdlctment However, I must first _exp]ain some prehmlnary matters.
" The charge_ against Mr. Iron Crow is'set< out 1n an indictment. An
o in'di:ctment is simply an accusation. - It is not evidence of anything. Mr Iron

Crow pled not guilty to the charge brought against him. Mr. Iron Crow is -

s presurned to be innocent unless and until the government proves, beyond a

reasonable doubt, each element of' the offen_se charged.

| The indictment charges the offense was committed “on or abont" a certain
date. The government does not _haire to provelwith certainty the exact date of an
offense charged. It is sufficient if the evidence establishes that an 'offense'
occurred within a reasonable time of the date alleged in the indictment. I will

now give you the elements for the offense charged in the indictment.




. Case 5:16-cr-50148-JLV Document 98 Filed 06/26/17 Page 5 of 25 PagelD #: 295

- INSTRUCTION NO. 4 -
SECOND DEGREE MURDER
The indictment éharges that on or about November 1 1, 2016,— in® -
" Porcupine, in Indian country, in the District of South Dakota, Marlon Iron Crow,
., an Indian person, did unlawfully and with malice aforethought kill Craig.
_Charging Crow by'aSsaulting him in the head.
Elements
- For you to find Mr. Iron Crow guilty of the offense of second degree murder
as charged in the indictment, the government must prove the following essential
elements beyond a reasonable doubt:
One, on or about November 11, 2016,_Mr. iron Crow unlanully killed
Craig Charging C_row by assaulting him in'fh_e head;
Two, Mr. Iron Crow acted with malice aforethought;
~ “Malice aforethought” means an intent, at the time of a
killing, willfully to take the life of a human being, or an
intent willfully to act in callous and wanton disregard of
the consequences to - human life; but “malice
aforethought” does not necessarily imply any ill will,
spite or hatred towards the individual killed. '
In determining whether Mr. Iron Crow uhlawfully killed
Mr. Charging Crow with malice aforethought, you™
should consider all the evidence concerning the facts
and circumstances before, during and after the offense

which tend to shed light upon the question of intent.

and
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Three, Mr. Iron Crow is an Iﬁdian persoﬁ and thé offense took place in
Indian co__untfy ai_:'Poréupine_, South Dékota. |

To find the defenaanf-guilty of i‘.hf:‘: offense of secoﬁd dégree mufd_e; as .
charged in fhe indictrnerit, 'the government must prové all the _eséential eleﬁleﬁts
beyond a réasoﬁable doubt. If the government proves all the essential elements .
beyond avreaso"_ﬁabl_e"doubt, you must find the ‘defendant guilty of that offense. .
If the governmenf fails -to prove any essential elemént beyond a reasonable! - |
doubt, you must find -the deféndant not guilty of tﬁat offense.

.'The govermhcnt rﬁust prove beyond a reasonable doubt fhe defendant did
not.act in s_elf defense as defined in instructibn No. 8. - Otherwise, yod must find

the defendant not guilty of the offense. |
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. INSTRUCTION NO. 5 -

PROOF OF INTENT AND KNOWLEDGE

“Intent” and “knowledge” are elements '(__)f: the -offense charged in ‘this caee - o

and must -be proven"heyond‘a rea-sohnable doubt. The gevernment is not
requ1red to’ prove the defendant knew. that hlS acts or ormssmns were unlat;vful .
- An act is dorie “knowingly” if the defendant reahzes What he is domg and does not |
- act through 1gnorance rnlstake or accident. You may consxder the ev1dence of
a defendant s words, acts; or ornJSSlonS along w1th all other ev1dence in dec1d1ng
whether the defendant acted knowmgly |

Intent may be proven like anythlng else. You may consid_er any
* statements n‘lade or acts done by the defendant and all the facts and
citcutnstanees in e-vidence'which may aid in a deterrnination of the defendant’s
intent. You may, bnt are not required to, infer that a person intends the natural

and probable consequences of acts knowingly doﬁ_e" or knowingly omitted.
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INSTRUCTION NO. 6 -
PRESUMPTION OF INNOCENCE AND BURDEN OF PROOF
Mr Iron Crow is presumed innocent a_nd therefore not gu11ty This
presumption of innocence requires you to put a31de all susplc1on that rnlght
arise from t_he arrest or charge of the defendant or the fact he is here in cqurt.
'The_pres'umption.of innocence remnins with the defendant throughout‘the trial.
This nresumption alone is sufficient to find the aefendant not guilty; The |
presumption of innocence may be overcome only .if the governmenr proves, .
beyond a reasonable doubt, each essential element of an offense charged. | The
burden is alwéq.fs on the gevemment to prove guilt bej.rond' a reasonable doubt.
This bﬁrden never shifts to the defendant to prove his innocence, for the law
never impeses upon a defendant in a criminal case the burden or duty of calling
~any witnesses or producing any evidence. The defendant is not even obligatecf
'to cross examine the w1tnesses called to testify by the governrnent
If the defendant does not testify, this fact must not be considered by you in
any way or even discussed in arriving at your v_erd1ct. If the defendant testiﬁes,
| you should judge his testimony in the same-ménner in which you judge the
testimony of any other witness. |
If the gorremment proves beyond a reasonable doﬁbt all the essential
elements of an offense charged, yo'u‘ rnnst find the defendant guilty of that
_offense. If tne government fails to prove beyond a reasonable doubt any
essential elernent of an offense charged, you must find the defendant not guiltj of |

that offense.
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INSTRUCTION NO. 7 - REA_SONABLE DOUBT

A reas’onable doubt may arise fron‘i the evidence or lack 7'01' evidence
produced dur1ng tnal A reasonable doubt is a doubt based upon reason and -
cornmon eense and not doubt based on speculanon A reasonable doubt is the -
kind of doubt that would make a reasonable person hesitate to act. - Proof
beyond a reasonable doubt must be proof of such a conv1nc1né character that a
reasonable person would not he51tate to rely and act upon it in the more serious
and implortan't.affaifs' of life. Pfoof beyond a reasonable doubt is proof that
Ie‘aves you ﬁrrnly ‘conv.inced of the _defendant’e guilt. .However, pfoof beyond a

reasonable doubt does not mean proof beyond all possible doubt.
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INSTRUCTION NO. 8 - SELF DEFENSE |

~ The defendant s posmon is he acted in self defense in response to an initial
assault agamst‘ him b.y'Cra1g Charglng. Crow | If a person reasonably beheves -
that force is necessary to protect hunself from what he reasonably believes to be
unlawful physical harm about to be mﬂlcted by another and he uses such force
then he acted i in self defense However, self defense which 1nvolves uslng_ force _
likely to cause death or great bo‘dily harm is justified only if the person
. reasonahly believes such force.is necessary to protect himself from what :he-
reasonablv believes to be a subStantiai risk of death or great hodily harm

Although a defendant asserting self defense is not requ1red to retreat

before resorting to force the avallablhty of retreat may be a factor for the j jury to
consider in evaluating whether the'force used was reasonable.
The burden is on the government to prove beyond a reasonable doubt that

the defendant was not acting in self defense during the incident alleged.

10
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'INSTRUCTION NO. 9 - DEFINITION OF EVIDENCE

I mentioned the word "evidence‘;”-_ “Evidi:nce” includes the testimony of

witnesses, docurnents and other th'iﬁgs‘ received as exhibits and stipulatéd facts:;-

Stipulaféd facts are facts formaily agreed'to‘by the parties. Certain things ére

not evidence. I shall list those things for you now:

St_atéments, eLrgu,mentSe Qil_l_estiéns and é'ommenfs by
léwers representing the pérties.in the cﬁse are not
evidencq. Opening statements and closirig a‘rgumrents
by lawyers are not evidence.

Objections and rulings on objections are not evidence. |
Lawyers have a right td object when they believe
something is iﬁlproper. " You should not be inﬂuénc':ed
by the obj ection. If I sustain an objection to a
question, you must igﬁorg the question a;ﬁd must not

try to guess what the answer might have been.

Testimony I strike from the record or tell ybu to

disregaid is not evidence and must not be considered.
Anything you see or hear about this case outside the

courtroom is not evidence.

The fact an exhibit may be shown to you does not mean you m;ust-rely. on it

~more than you rely on other evidence. ~

11
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~ Furthermore, a particular piéc_e of evideﬁce is sometimes réceived fora
limited purpose only. That is, it can be used by you only for one particular
- pﬁr‘pose and not for any other purpose. I will tell -'you;v.vh-entl'.lat- occurs and
3 instruct you oﬁ the purposes for which the i)iece'of ev.id”ence can andcannot- be
used. -

Some of you méy have heard the terms “direct eﬁi_den(":_e’j'. and
“cifcurn_stantiall evidence.” - You shoﬁld not be conceméd Wit;h those.lterins. The
l_éw makes no distinction between direct and circumstantial evidence. You
éhould give all evidence the 'wéight and value you believe it is @ntiﬂed to reéeivé.

The weight of the evidence is not determined by the number of witnesses
testifying' aé to the existence or nonexistence of any facf. AIso, the weight of the
evidence should not b_e cietermined merely by the nur_riber or volume éf _
documen.ts or éx.hibits. The weight of evidence depf;ndsv on its quality, not

. ‘quantity. _The quality and weight of the evidence are for you to decide.

12
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INSTRUCTION NO. 10 - CREDIBILiTY OF WITNESSES
In dec1d1ng what the facts are you may have to decide what testunony you
bel1eve and what testlmony you do not beheve You-may beheve all of what a - |
mmese says, only part of it, or none of it. In deciding. what testimony to 'helieae,
consider: |
. The avitness’ intelligence;

. The opportunity the witness had to see or hear the
things testified about; .

* ' The witness’ meinéry}

. Any motlves the witness may have for testlfymg a
certam way,

e .The behavior of thelwitness while testifying;

. Whether the witness said somethlng different at an
earlier time;

. The witness’ drug or alcohol use or addiction, if any; -
»  The general reasonableness of the testimo'ny; and
. The extent to which the testimony is consistent with

any evidence that you believe:

In deciding whether or not te believe a witness, keep in mind people_
sometimes see or hear 'thi_ng's differently'and someﬁmee forget _ﬁhiﬁgs. You heed
to consider whether a contradiction results frem an innocent misrecollection or
sincere'laps_e of memory or instead fi;om an intentional falsehood or pretended

lapse of memory.

13
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. I-NSTRﬁCTION NO. 11;'- IMPEACHMENT

In the last instruction., IV instructed you geneially on the credibility of .
witrieéses. I iiow instruct you furiherron‘ _hoW the‘credibility of a witness may. b_e :
“impeached” and how you may treat eer’t_ain evidence. " -

A witness n’iay i)e discrediteci or impeached b}} contradictory evidence; by a
showing that the witness teetiﬁed falsely concerning a material matter; or by
evidence that at some other tirne the Witriess said or did sdmei:hing, or failed to
say or do sometliing, that is ineoneistent with the witness’ trial testi_moﬁy. If
earlier sfatements of a witness were admitted into evidence, they were not
admitted to prove that the contents of those statements were true. | Instead, 3-rou-
may consider those earlier- statements enly to determine whether you think they
are consisteiit or inconsistent with the trial 'testimonjr' of the iiriiiiess and '
‘therefore, whether they affect the credibiiity of that witness.

If you.bel.ieve a Witiiess iias been discredited or impeached, it is your
‘exclusive right to give that witness' testimony Whate'irer weight you think it

‘deserves.

. 14
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INSTRUCTION NO. 12 - STATEMERT BY THE DEFENDAﬁT -
"Y'ou may hear té#ti:ﬁqny the defé_ndant made a statement to others." Itis
qul you to decide: - | "
o First, whether thé st_aterhent Wés niade; and _/ '
Seéénd, if:sé, hOVi‘f much weight YOu should givi_e the statement. .
| In making these th decisions, you s'hq'u'ld ‘consi"der all of the evlid-é.nce including

the circumstances under which the statement may have been made.

15
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INSTRUCTION NO. 13 - BENCH C.ONFERENCES AND RECESSES

Duﬁﬁg the trial it may be necessary for me to talk with the .laWy.ers out 6f
the hearing of ﬂ'le jury, either by having é.bench cor_ifcrenCé ﬁhile __the"jury ié a
' preécnt in ﬂje (':-ourt}oom or by éalling a recess. Thé pﬁfpose of these
: confefenCCS is to d_ﬁ:ide how certain evidence is to be t_feéted under the 'rﬁles_ of . -
-c\}idence, to avoid confusion and error, and to save ydﬁr Valuable time. We will |
do what we cah to keep the number and Iengm of these conferences to a -
rn'inimurn'. | o

Please be patient because while you are waiting, we are wOrkihg.

16
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- INSTRUCTION NO 14 - OBJECTIONS
The lawyers 'may rnake ob_]ectmns and motions durmg the trial that I must
fule upon. If I sustain an obJecuon to a question before it is answered do not
draw any 1nferences or conclusmns frorn the questlon itself. The Iawyers‘have a |
' duty to obJect to testimony: or other ev1dence they beheve is not properly
‘admissible.. Do not hold it against a lawyer or the party the lawyer represents

because the lawyer has made an ob_]ectlon

17
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INSTRUCTION NO 15 - EXPERT WITNESSES ,

:-You may hear téstimon‘yh from individuals. described as e:l;pefts. An
'-ih'c_lividuall who, by knowle_dge,‘.skiil, training, educatioi_l._ or éxperience‘, has
bécome an éxpert.in SOH-I'B“ ﬁeid méy stafe their opinions on matters 1n that
ﬁéld gnd may also _state_thé reas'ons for their opinion.

Expert testimony should be considered just like any othef testiniony.
You may accgﬁt or reject it and give it as muéh_ weight as S@u think it d.es‘erves '
cénsidering thc witness’ education and experience, the sdundness of the
réasons given for the opinion, the acceptability of the methods used, and all

the other evidence in the case.

18
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| INSTRUCTION;NO. 16 - NOTE TAKING
. At the end of the triai, you must r.llake.;yqiir.'_decision based on the -
s evidence.. We have an official court reportef fnakihg-a_"récQI;_d of 'f_h_e' trial.-
Howe'\;er, we will not haire a typéwritten tréﬁsérfpt of the trial available for yoﬁi'
_‘ _usé 1n reaching a verdict. You mﬁst pay close attention to th;e évidence as it is
pre'senfed.

If you Want to take hqtes during the tnal, srou nﬁa}, but be sure your note
t;@king does not interfere with listening to and considering all the évidence. If |
Srou choose hot £b take Inotes, Iremember it is your re‘sponsibility to listen
carefully to the evidencé.

Notés ydﬁ take during.the trial are hot necessarily more.reliable than your

_ memoﬁ dr a.nother jﬁror’s memory. Therefofg:, you should nét be overly -

: -inﬁuenced by the nofes. |

If you take notes, do not .‘discusrs' them Wi;ch anyone before you bégin your -
. deliberations. At the end of each day, please leav_e your notes‘ in the jury TOOMm.
At the end of tﬁe frial, you may take your notes out of the ﬁotebook and keep
thém or leéve them, and we will destroy them. No 'one.wiﬂ read the hotes, either

during'or after the trial.

19
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INSTRUCTION NO. 17 - MEDIA AND TECHNOLOGY
You ér(; required to decide this- case based solely on .the eyvidence and
“exhibits that you see and hear in the co_ur‘troor_n. If one- or more of you were to
gé.t addiﬁonal_infdfmaﬁon from a_n outside' source, that mformation-_in'i'ght be
inéccuraté ér ir;cbmplete or for some other. reason ndt appljcabie to this case,
and the parties would not have a chance to explain or contradict that
information'.because they would not know about it. This is why it is éo _
| ifﬁportant_ that you base your verdict only on iriforrhaﬁon you receive in this
| courtroomi. | | | |
In order for your verdiét to be fair, you must not be exposed to any other
- information about the case, the law or any of the issueis involved in this trial
during the course of your jury dufy. This is very iﬁ‘iportant, sol I am takiﬁg the
time to give you a detailed éxplahation about what you should do and not do
during your time as jurofs.

.First, you must not try to get informétion from any source other than What
~ you see and hear in this couftrqom. That means you may not speak to anyone,
including your family and friends about this case. You may not use any printed
. or electronic sources to get information about this case or the issﬁe’s involvedh.
This includes the internet, reference books or dictionaries, newspapers,
magazines, televisibn, radio, computers, smartphones, PIDAS,Vor any other
electronic dévice. You may not do any personai investigating, such as viéiting
any of the places involved in this caée, us-ing internet- maps or Google Eaxfth or

20
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ahy other such teqhnology, talking to aily possible Witnesseé, or creating your
bwn demonétraﬁons or reenactments of the events which are the subjegt Q_f 'this‘
_' cas.e; : o |
Second, yé‘u m1_.ist not'co.mmunicate with anyoné abqut this case or yoqf‘
jury sefvice, and ydu must xiot allow 'a_nyone to communi{:ate with you. In )
particﬁlar, you may not communicate abouf the case through emailé, text
m‘essages;_ tweets_, _b_logs, chat rooms, comments or other postings, social.
networking sites, including but‘not limited to Facebo-ok, ins‘tagram, T‘witter or
| any other website. This applies to comﬁunicaﬁpg with your fellow jurors, your
.family members, your em.}.nlojn-ar and the people involved in the tﬁal, a]though you
may notify your family and employer that you have been seated as a juror in the
éase.- If you are as}{ed or approached in aﬁy way about your jufy service or
anyfhing about this case, you must respond that you have been ordered not to
discﬁss the matter and immediately. report the contact to the court.
| recognize these rules and restrictions may affecﬁ activities you may
' consider to beé normal and harmless. I assure you that I am very much aware I
am asking you to refrain frpm activities which may be very common and very
important in your daily lives. '”Howcver, the law requireé these restrictions to
ensure the pér_tics havé a fair tﬁél bésed on the evidénce each parfy has an |
‘opportunity to address. |
Any juror who violates fhenrestrictions I have explained to you jeopardizes
the fairness of these proceedings, and a mistrial could result which Woula

21
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' requife the entire trial _prbcess to start over. As you can _imagine, a mistrial is_ a
' tremendous expense and inco_nveniencé to the parties, the cﬂourtland the
téxpayers. If any juror is e:;posed-t(')l any oﬁtside inforrﬁatibn or has any
difficulty Whatsoevér in following theseﬁ ins&uCﬁonS, please n;)tifsz the court
immediately. If any jurof beéomes: éWarc that one of your fellow jurors has doqe .
sorﬁgthing that violates these instructidns, you are cibligated to repbrf that
violation to the court as well.

These restrictioné remain in, éffect throughout this tnal l Onceﬂ;e trial is
‘over, you may rés_tﬁne your norrﬁal activitiés. At that poiﬁt, you will be free to
read or research anything you wish. You will be able to speak—or choose not to
speak—about the trial to anyone you wish. You may write, post or tweet about
the case if you choose to do so. The only limitation is that you must wait until

after the verdict, when you have been discharged from your jury service.

29
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INSTRUCTION NO. 18 - CONDUCT OF THE JURY DUR.ING TRIAL _
 To insure fairness;.ybu as jurors must obey the following rules:

F;irst, do nbt talk among yourselves ab.oﬁt'tl.lis“c_ase,- or about _aﬂy_ciﬁe |
in.xlroI_Ved.with i"t,.until.' the ‘end of the case when yolu‘ g(l)- to the jﬁfy-rqu to d;f::cid‘e
.yo'ur \}erdict.- | | |

Second, do’ not talk with aﬁyoné else about thls cése, or abput_ anybne
involvéd with it, Juntil the trial has ended, and | diécharge you e{s jurors. This
means yoti must not falk to your spouse, other fainily members or friends aboﬁt
th.is éaéé unﬁl I discharge yoﬁ as jﬁrors. |

Third, when you are outside the‘courtroor'n,l do not let-anyone tell you
anything about thef. case 01.‘ about anyone involved with it, until the trial has
ended, and I accept your verdict. .' If someone éﬁould try to talk to you about the
casé, pleasé report it to me. |

Fourth, during the ;crial, you should not talk .Wfith or speak to any of the
parties, lawyers or Witnessés___invol'ved in this case—you shduld not even pasé the
time of day with any of them. Itis important you not only do justice in this case',
but that you also give the appearan'ce of doing justice. If a person from one side
' of the case sees you'talking to a person frdrﬁ the other_side., even if it is simply to
pass the time'Qf day, an unwarranted and unnecessary suspicion abouf your
fairness might be created. If ahy lawyer, party or witness does not speak to you
when you pass in the hall, ride the elevator or the like, it is be(;ause they are not
- supposed to talk or visit with you.
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_ Fzﬁh, during the trial, do not méké up jrou_i‘ rﬁind about Wﬁat the verdict_
should -be. Keep an open mind uﬁﬁl you have gone to the jury room'zto decid_t_a. :
-the case and you and your fellow _]‘LII‘OI'S have d1scussed the ev1dence
Svcth, if at any time during the trial you have a problem you would like to
b_nlﬁg to my attention or if you feel ill or need to go to the ‘resltro_om, please senda.
note to the court security ofﬁcer, who will deliver it to me. Or jus_t. raisel your
hand and get my. atténtibn'..- I want you td be comfortable, so please ao_not .I

hesitate to inform me of any problem.
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INSTRUCTION NO. 19 - OUTLINE OF THE TRIAL

The trial will proceed as follows:

After these instructions, the lawyer for the government may make an
opening statement. Next, the lawyer for the defendant may, but does not have
to, make an opening statement. An.opem‘ng statement is not evidence. Itis
simply a summary of what the lawyer expects the evidence to be.

The government will then present its evidenlce and call witnesses. The
lawyer for the defendant may, but has no obligation to, cross examine them.
Following the government'’s case, the defendant may, but does not have to,
present evidence or call witnesses. If the defendant calls witnesses, the
government may cross examine them.

After presentation of the evidence is complete, the lawyers will make their
closing arguments to summarize and interpret the evidence for you. As with
opening statements, closing arguments are not evidence. I will then give you
additional instructions, and you will retire to deliberate on your verdict.

Dated June 26, 2017.

BY THE COURT:

el

CHIEF JUDGE
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INSTRUCTION NO. 26 -
EQUALLY IMPORTANT INSTﬁUCTIONS .

Members of the jury, I will now take a few minutes to give you additional
instructions explaining the law which applies to this case. All instructions,
both those I gave you earlier and these instructions, are eciually 5inding on you
and fnust be followed. You must consider my instfuctions as a whole and not

single out some instructions and ignore others.
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'INSTRUCTION NO. 21 - VOLUNTARY MANSLAUGHTER
If you should unanimously find the defendant “notrg.uil‘gr” of the crime of
second degree murder as charged in the indictment, or if after reasonable efforts,
' you are unable to reach a verdict as to the crime of second degree murder, then.
you must proceed to determine the guilt or 1nnocence of the defendant as to the
crime of voluntary manslaughter under th;s instruction.
Voluntary manslaughter is a lesser included offense of second degree
murder. The crime of voluntary manslaughter has three essential elements:
"One, on or about November 11,' 2016, Mr. Iron Crow voluntarily, :
intehtionally and unlawfully caused the death of Craig Charging Crow;
Two, Mr. Iron Crow acted in the heat of passion or upon sudden
quarrel caused by adequate provocation;
“Heat of passion” and “sudden quarrel” relate to an
emotional state which is generally provoked or induced
by anger, fear, terror' or rage. - An “adequate
provocation” would naturally cause a reasonable person
to act upon that impulse and without reflection or to
. temporarily lose self control. A defendant’s anger with
the alleged victim, however, is not sufficient to establish
heat of passion or sudden quarrel without an element of
provocation.
~and

Three, Mr. Iron Crow is an Indian pei-son and the offense took place in

Indian country at Porcupine, South Dakota.

»
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| To find the' defendant guilty of the lesser includc;d- offénse of voluntary
manslaughter, the government must prove all the essential elements beyond a
reasonable doubt. If the government proves all the essential elements beyond a
reasonable doubt, you must find the defendant guilty of that offense. If the
government fails to prove any essential.element beyond a reasonablc doubt, you
must find the defen_dant'. not guilty of that offenée.

The gofremment must prove beyond a reasonable doubt the defendant did

not act in self defense as defined in Instruction No. 8. Otherwise, you must find

the defendant not guilty of the offense.
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INSTRU_CTION NO. 22 - INVOLUNTARY MANSLAUGHTER

If you should unanimously find the defendant “not guilty” of the crime of
second degi‘ee murder, or if after reasonable efforts, you are unable to reach a
verdict as to the crime of second degree murder, then you must proceed to
determine the guilt or innocence of the defendant as to the crime of involuntary
manslaughter under this instruction.

Involuntary manslaughtér is é lesser included offense of second degree
murder. The crime of involuntary m;stnslaughter has three essential elements:

One, on br a'bout November 11, 2016, Mr. Iron Crow caused the death
of Craig Charging Crow;

Two, Mr. Iron Crow knew his conduct was a threat to the lives of
others or it was reasonably foreseeable his coﬁduct might be a threat to the
lives of others; and

Three, Mr. Iron Crow is"a;m Indian persoh and the offense tolok place in
Indian country at Porcupine, South Dakota.

To find the defendant guilty of the lesser included offenée' of involuntary
manslaﬁghter, the government must prove all the essential elements bey'orid a
reas?:mable doubt. If the government proives all the essential elerﬁents beyond a
reasonable doubt, you must find the defendant guilty of that offense. If the
government fails fo prove any essential elemeﬁt beyond a reasonable doubt, ybu

must find the defendant not guilty of that offense. *
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The government must prove beyond a reasonable doubt the defendant did
not act in self defense as defined in Instruction No. 8. cherwise, you must find |

the defendant not guilty of the offense.
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- INSTRUCTION NO. 23 - SIMPLE ASSAULT
If you should unanimously find the defeﬁdant_ “not guilty” or after
reasonable efforts, you are unable to reach a verdict as to second degree murder,
then you must proceed to determine the guilt or innocence of the defendant as to
the érime of simple assault under this instruction. |
Simple assault is a lesser included offense of second degree murder. The
crime of simple assault has two-essential' elements: |
One, on or about November 11, 2016, Mr. Iron Crow vpluntafily and
intentionally engaged in a simple assault of Craig Charging Crow; and
A “simple assault” is any intentional or knowing
harmful or offensive bodily touching or contact,
however slight, without justification or excuse, with
another’s person, regardless of whether physical harm

is intended or inflicted. It is not necessary that the
person have a reasonable apprehension of bodily harm.

Two, Mr. Iron Crow is an Indian person and the offense took place in
Indian country at Porcupine, South_Dakota.‘ |
| To find the defendant guilty of the lesser included offense of simple
assault, the government must prove all the essential elements beyond a
reasonable doubt. If the government proves all the essential elemerllts beyond a
reasonable doubt, you must find the defgndant guilty of that offense. If the
government fails to prove any essential eiement beyond a reasonable doubt, you

must find the defendant not guilty of that offense.
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The government must prove beyond a reasonable doubt the defendant did
not act in self dcfense as defined in Instruction No. 8. Otherwise, you must ﬁhd

‘the defendant not guilty of the offense.
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INSTRUCTION NO. 24 - DUTY TO DELIBERATE

A verdict must represent the considered judgment of each juror. Your
verdict must be unanimous. It is your duty to consult with one another and to
deliberate with a view of réaching agreement if you can do so without violence to
your individual judgment. Of course, you must not sufrender your honest
convic’.cions és to the weight or effect of the evidénce solely because of the
opinions of other jurors or for the mere purpose of re;turning a verdict. Each of
you must decide the case for yourself, but you should do so only after
consideration of the evidence with your fellow jurors.

In the course of your deliberations, you should not hesitate to re-examine
- your own views and change your obiﬁion if you are g:onvinced it is wrong. .To
bring the jury to a unanimous result, you must examine the questions subniitted
to you openly and frankly with proper regard for the opinions of others and with
a<willingne.ss to re-examine your own views.

Remember that if, in your individual judgment, the evidence _fails to
establish Mr. Iron Crow’s guilt beyond a reasonable doubt on an offense charged
aéainét him, then Mr. Iron Crow-should have your vote for a not guilty verdict on
that offense. If all of ybu reacﬁ the same conclusion, the verdict of the jury must
be not guilty oﬁ that offense. Of course, the opposite also applies. If, in your
iﬁdividual judgment, the evidence establishes Mr. iron Crow’s guilt beyond a

reasonable doubt on an offense charged, your vote should be for a verdict of
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| guilty againét‘ Mr Iron Crow on that offense. If all of you reach that conclusion,
“the verdict of the jury must be guilty on that offénse.
. The question before you can never be whether the governrﬁent wins or
loses the case. The government, as w_e_ll as society, always wins when justice is
~done, regardless of whether your verdict is not guiity or guiltj.
Finally, remémbér that you are not partisans. You are judges of the facts.
Your sole interest is to seek tﬁe truth from the evidence.. You are the judges of
the credibility of the witnesses and the weight of the evidence.
You may conduct jrour deliberatio_ﬁs as you choose. You may take all the
time you feel is neceésary. _ |
| There is no reason to think that another trial would be tried in a bettér way
or that a mofe conscientious, impartial or competent jury would bé selected‘to
hear it. Any future jury must be selected in the same manﬁer"and from the
same soﬁrcm_e asyou. Ifyou should fail to agree on a verdict, then this case is left

open and must be resolved at some later time.

10
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INSTRUCTION NO. 25 - DUfY DURING DELIBERATION_S

There are certain rules you must follow while conducting your
deliberatibns and returning your verdict:

First, when you go to the jury room, you must select one of your members
as your foreperson, who will preside over your discussions and speak for you
here in court.

Second, if Mr. Iron Crow is found guilty, the sentence to be imposed is my
responsibility. You may not consider punishmeﬁt in any way iﬁ deciding -
whether the government proved its case beyond a reasonable doubt as to the
offense charged in the indictmgnt. | |

" Third, if you need to communicate with me during your delibérations, you
may send a note to me throﬁgh the‘ court security officer, signed by oﬁe dr more
jurors. After conferring with the lawyers, I will respond as soon as possible,

" either in writing or orally in open court. Remember you should not tell
anyone—including me—how your votes stand nurnerically..

Fourth, your vefdict must be based solely on the evidence and on the law in
these instructions. The verdict, whether not guilty or guilty, must be
unanimous. Nothing I have said or done is intended to suggest What your
verdict should be—that is entirely for you to decide.

Flﬂh the verdict form is simply the written notice of the decision you reach
in this case. You will take this form to the ]ury room. When you have
unanimouély agreed on the verdict, the foreperson will fill in the form, date and

11
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sign it and advise the court security officer you have reached a verdict. You will

then return to the courtroom where your verdict will be received and announced.

Dated June M) 17.

BY THE COURT:

—

( 1

L

JEFEREY( L. VIKEN

CHIEF JU
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