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Ladies and gentlemen of the jury, it is my duty now to explain the rules
rule of law you must
apply
appl y to this case.
YOll a jurors are the sale
sol judges of the facts. But it is your duty to follow the law stated
YOll

in these in tructions, and to apply that law
I w to the facts as you find them
th m from the evidence before
rules of law
you. It would be a violation of your sworn duty to base your verdicts upon any mles
instructions, reg rdless of your per
personal
feeling (s
other than the ones given you in these instmctions,
anal feelings
as to

what the law ought to be.
the law, but must consider the
You are not to single out one instruction alone as stating tlle

instructions as a whole.
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You have been chosen and sworn as jurors to try the issues of fact presented by the

aJIegations of the indictment and the denials made by the defendant in his pleas of'
of "not
allegations
not guilty:'
guilty."
perform this duty without bias or prejudice, becau
becausee the law doe
pennit jurors to
You are to perfonn
do not pennitjurors
Th ac used and the public expect that you will
be governed by sympathy or public opinion. The
carefully and impartially consider all of the evidence and will
wi 1\ follow the law as stated by the
Court, in order to reach just verdicts, regardless of
the consequences to any party.
ofthe
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The indictment iin this case charges that the defendant committed the crimes of
smuggling and two counts of Lacey Act false labeling violation. The defendant has pleaded not
guilty to these
lhese charges.
trial an indictment is simply an accusation. It is not
As I told you at the beginning of the trial,
Therefore, the
evidence of anything. To the contrary, the defendant is presumed to be innocent. Therefore
defendant, even though charged, begins the trial with no evidence against him. This

presumption of innocence alone is sufficient to find the defendant not guilty and can be
overcome only if the government proves, beyond a reasonable
reasonabl doubt, each
ach essential
ssential element of
the crimes charged.

There
Th re is no burden upon the defendant to prove that he is innocent. Accordingly,
Accordingly the fact
that the defendant did not testify must not be considered by you in any way, or even discussed,
discu sed, in

arriving at your verdict.
Keep in mind that each count charges a eparate crime. You must consider each count

separately and return a separate verdict for each count.
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INSTRUCTION
fNSTRUCTION NO.

A rea onable doubt is a doubt based upon reason and common sense, and not the mere
possibility of innocence. A reasonable doubt is the kind of doubt that would make a reasonable
person hesitate to act. Proof beyond are sonable doubt, therefore,
there are, must be proof of such a
convincing character that a reasonable person would not hesitate to rely and act upon it.
However, proofbeyond
proof beyond a reasonable doubt does not mean proof beyond all possible doubt.
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I have mentioned the word "evidence.' The
TIle evidence in this
Ulis case consists of the
tile

testimony of witnesses, the document and other things received as exhibits and the facts that
have been stipulated -- that is, formally agreed to by the parties.
You may use reason and common
cornmon sense to draw deductions or conclusions from facts
which have been established by the evidence in the case.
Certain things are not evidence. I shall list those things
hings again for you now:
I. Statements, arguments questions and comments by lawyers representing the parties in

the case are nol
not evidence.
lhe
2. Objections are not evidence. Lawyers have a right to object when they beli ve
omething is improper. You
I sustained any
something
YOli should not be influenced by the objection. If 1sustained
objection to a question, you must ignore the question and must not try to gues what the answer
might have been.
3. Testimony and questions that I struck from the record,
record or told you to disregard, are not
evidence and must not be considered.
4. Anything you saw or heard about this case outside the courtroom is not evidence.
Finally you were instructed
in tructed that some evidence was received for a limited purpose only
only,
and you must follow that instruction.
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There are two types of evidence from which you may find the truth as to the facts of a
case--direcl
case--direct and circumstantial evidence. Direct evidence is the testimony of one who asserts

actual knowledge of a fact, such as an eyewitness; circumstantial evidence is proof of a chain of
facts and circumstances indicating the guilt or innocence of the defendant. The law makes no
ircumstantial
distinction between the weight to be given to either direct or ircum
tantial evidence. Nor is a
evidenc than of direct evidence. You
greater degree of certainty required of circumstantial evidence
nce in the case. After weighing all the evidence, if
you are not
hould weigh all the evid nee
jfyou
th defendant beyond a reasonable
reasonabl doubt, you must find the defendant
d fendant
convinced of the guilt of
ofth
nol guilty.
not
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INSTRUCTION NO. - In deciding what the facts are, you may have tto decide what testimony you believ and

yOll do not believe. YOll
what testimony you
You may believe all of what a witness said, or only part of
it, or none of it.

1n
t stimony to beli ve, consider the witness's intelligence th
In deciding what testimony
opportunity the witness had to have seen or heard the things testified about, the witnes
witne 's
memory, any motives that witness may have for testifying a certain way
way, the manner oflhe
of the
tim the
th
witnes while testifying, whether that witness said something different at an earlier time,
ext nt to which the testimony is consist nt with
general reasonableness
rea onubleness of the testimony and the extent
any evidence that you believe.
1n
in deciding whether or not to believe a witness, keep in mind that people sometime
ometimes hear
tl1ings differently and sometimes forget things. You need to consider therefore whether a
or see things
contradiction is an innocent misrecollection or lapse of memory or an intentional falsehood, and
that may depend on whether it has to do with an important fact or only a small detail.
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INSTRUCTION NO. ~
You have heard testimo y that Wayne D. Breitag made a statement to Special Agent
Robert Prieksat of the U.S. Fish and Wildlife Service. It is for you to decide:
First, whether the defendant made the statement and
First
Second, if so, how much
Second
mu h weight you hould give to it.
In making these two decisions you
yOll should consider all of the evidence, including the
circumstances under which the statement may have been made. 111is
This includes, among other
things, the fact that there is no tape or audio recorded tatement of any kind.
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necess lilyy determined by the number of witnesse
witnesses
The weight of the evidence is not necessaI;1
circumstances
tances in evidence to determine which
testifying. You should consider all the facts and circum
of the witnes ees are worthy ofa greater credence. You may find that the testimony ofa smaller
number of witnesses on one side is more credibl than th testimony of a greater number of
witnesse on the other side.
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You have heard evidence that witnesses Jan Swart and Mark Booth have pleaded guilty
to a crime which arose out of the same events for which the defendant is on trial here. You must
not consider those guilty pleas as any evidence of this defendant's guilt. You may consider
those witnesses' guilty pleas only for the purpose of determining how much, if at all, to rely
tho e witnesses' testimony.
upon those
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INSTRUCTION NO .

You are here to decide whether the government has proved beyond a reasonable doubt

act)
that the defendant is guilty of the crimes charged. The defendant is not on trial for any act
conduct, or crime not charged in the Indictment. This includes any activities in Africa.

n is not up t you to decide whether anyone who is not on trial in this case should be
prosecuted for the crimes charged. The fact that another person also may be guilty is no defense
to a criminal charge.

nter into your thinking as you
The question of the possible guilt of others should not enter
decide whether this defendant has been proved guilty of the crimes charged.
charg d.
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You have
hav received evidence that Jan Swart and Mark Booth hoped to receive reduced
th government
sentences on criminal charges in return for cooperation with the
govenUllent in this case. Jan
ing such
Swart and Mark Booth entered into "plea agreements" with the government promi
promising
cooperation.
You may give the testimony of these witnesses such weight as you think it deserves.
Whether or not testimony of a witness may have been influenced by hope of receiving a
reduced sentence is for you to decide.
considered
red by you as any evidence of this
The witnes es' guilty pleas cannot be consid
defendant's guilt. The witnesses' guilty pleas can be considered by you only for the purpose of
detennining how much, if at alJ,
aJJ, to rely upon the witnesses testimony.
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During the trial, certain evidence was presented to you by deposition. The witness
witne s
testified under oath at the deposition, jjust
st as if the witness was in court and you should consider

this testimony together with all other evidence received.
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The crime of Smuggling, as charged in Count I of the indictment, has three essential
elements, which are:
1.

On r about November 5, 2004, in the District of Colorado or elsewhere, the
defendant voluntarily and intentionally
intenti nally import d or brought a leopard hide into
th United States
the
tates or aided and abetted uch importation.

2.

TIle
leop rd hide was "contrary to law'
TI1e importation of the leopard
law" because the defendant
CITE import permit for the leopard hide issued by the
did not first obtain a valid CITES
Unit d States Fish and Wildlife Service, and

3.

The defendant knew that the importation was "contrary to law."

For you to find the defend nt guilty of this crime as charged in Count 1I of the indictment,
lement beyond a reasonabl
reasonable doubt.
the government must prove all of these essential element
mu t find the defendant not guilty of this crime.
Otherwis
Otherwise,, you must
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The crime of False Labeling as charged
harged in Count n of the indictment has two essential
element, which are:
I.

S ptember 10 2004 in the
th United
On or about between August 23,2003, and September
States the defendant voluntarily and intentionally submitted a false CITES import
bunted and killed a leopard in Zimbabwe
pennit application form stating he had hunted
when,
I opard in South
when in fact, a he then knew, he had hunted and killed the leopard
Africa, and

2.

The leopard hide was intended to be imported to the United States from a foreign
country and was imported at Denver, Colorado.

oftbe
For you to find the defendant guilty of this crime charged in Count n of
the indictment,
th government must prove all of these es ential elements beyond a reasonable doubt.
mustt find the defendant not guilty of this crime.
Otherwise, you 11111
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TIle
ount 10
In of the indictment has tw essential
TI1e crim of False Labeling as charged in Count
es ential

elements, which are:
I.

On or about betwe

11
D

May 10,2004,
10, 2004, and November 5, 2004, in the United State,

the defendant voluntarily and intentionally
int ntionally submitted or caused to be submitted or
foml
aided and abetted the submission of a false CITES import pennit application form
tating that Mark Booth had hunted and killed a leopard in Zimbabwe when, in
stating
fact, as the defendant then knew, the defendant had hunted and killed the leopard
in South Africa, and
2.

The leopard hide had been or was intended to be imported to the United States
from a foreign country and was imported to the United States from a foreign
ountry.
o un try.

III of the indi tment
tIDent
For you to find the defendant guilty of this crime charged in Count [II
e sential elem ots
nt bey nd a rea onable doubt.
the government must prove all of these essential
th defendant not guilty of
ofthis
Otherwise, you mu t find the
this crime.
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INSTRUCTION NO.

Intent may be proved like anything else. You may consider any statements made and
act· done by the defendant, nd all the facts and circumstance in evidence which may aid in a
determination of the intent of the
th def!
defJ ndant.
detenninatioll
probabl
You may but are not required to, infer that a per on intend the natural and probable
act knowingly done or knowingly omitted.
consequences of acts
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mllY also b found guilty
gui Ity of the crimes
A person may
crime harged in the indictment even if that
person personally did not do every act constituting the crimes charged, ifhe aid d and ab tted
have aided and abetted the commission of a crime a
the commis ion of the crimes. In order to huve
person must, before or at the time the crime was committed:
1.

have known the crime was being committed or going to be committed;

2.

have knowingly acted in some way for the purpose of causing or aiding th
tb
commission of the offense; and

3.

intendedd to commit
ommit the crime in question.
have intend

For you to find the defendant guilty of the crimes charged in Counts II or ill of the
mustt prove beyond a reasonable
indictment by reason of aiding and abetting, the government mu
doubt that all of the elements of the crime in question were committed by some person or
persons and that the defendant aided and abetted the commission of that crime.
You should
sh uld understand that merely being present at the scene of an event, or merely
acting in the same way as others or merely associating with oth rs does not prove that a person
aid r and abettor. A person who has no knowle ge that a crime is being
has b come an aider
orne
mmitt d or about to be committed but who happens to act in a way which advances some
offense, doe not thereby become an aider and abett r.
himself in the
You are also instructed that a person cannot aid and abet herself or hirnselfin
commission of the crime. In other words, you may only find the defendant guilty of aiding and
perfonned acts necessary for the
th
abetting a crime if you first find that some other person has performed
commission of one of the offenses charged.
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INSTRUCTION.
INSTRUCTION O.

Count I of the indictment charges the defendant with smuggling.
muggling. Count ill of the
indictment charges the defendant with false labeling. The government alleges that the defendant
either committed these crimes himself or aided and abetted another in committing the crimes.
crimes
The jury must unanimously agree that either the defendant committed the crime or crime
or that he aided and abetted some other person in committing the crime or crimes. If the jury
unanimously finds that the defendant aided and abetted another the jury must unanimously
agree which specific other individual committed the crime or crimes charged.
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You will note that the indictment charges that the offenses were committed "on or about"
or "on or about and between" a certain date or dates. The proof need not establish with certainty
the exact date of the alleged offenses. It is sufficient if the evidence in the case establishes
beyond a reasonable doubt that the offenses were committed on a date or dates reasonably near

the dates alleged.
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Upon retiring to the jury room, you will select one of your number to act as your
foreperson. The foreperson will preside over your deliberations, and will be your spokesperson
here in Court.
verdict fonn
foml ha been prepared for your convenience.
convenience,
A verdic
You will take this fonn to the jury room and, when you have reached unanimous
verdicts, you will have your
agreement aas to your verdicts

fOml to
reperson fill in, date and sign the fonn

yOll unanimously agree, and then notify the mar hal that you have
state the verdicts upon which you
a verdict or verdicts.
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The verdicts must represent the considered judgment of each juror. In order to return any
verdict, it is necessary that each juror agree thereto. Your verdicts must be unanimous.
anoth r and to delib rate with a view to
It is your duty
duty, as juror to consult with one another
reaching an ·:tgreement,
'lgreement, if you can do so without violence to individual judgment. Each of you
must decide the ca
casee for himself
hillself or hersel f, but do so only after an impartial consideration of the
OfyOUf
evidence in the case with the other jurors. In the course of
your deliberations, do not hesitate to
re-examine your own views, and change your opinion, if convinced it i erroneous. But do not
surrender your honest conviction as to the weight or effect of evidence, solely because of the
opinion of the other jurors, or for the mere purpose ofretummg
of returning a verdict.
ar judges--judges of the facts. Your
Remember at all times, you are not partisans. You arejudges--judges
sale interest is to seek the truth from the evidence in the case.
sole
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INSTRUCTION NO. ~1

If you have que tions,
tions. you may send a note by a marshal, signed by your foreperson, or
by one or more members of the jury.
You will note from the oath about to be taken by the mar hal that he as well aas all other

persons, are forbidden to communicate in any way or manner with any member of the jury on
any subject touching the merits of the case.

Bear i11
in mind also that you are never to reveal to any person--not even to the
tl1e Court-·how
Court··how
the jury stands, numerically or otherwise, on the question of the guilt or innocence of the

ae used, until after you have reached unanimous verdic
accused,
verdicts.,.
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It is proper to add a final
mal caution.

instructions
I have said or done
Nothing that 1have
I have said in these
the 'e in
tructions -- and nothing that 1have
I think your verdicts should be.
during the trial -- has been said or done to suggest to you what 1think
I sive duty and responsibility.
What the verdicts shall
hall be is your ex lusive
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**
AM RlCA,
UNITED STATE OF AMERICA,

CR 09-10035

*

*

Plaintiff,

*

-vs
-vs-

*

**
**

WAYNE D. BREITAG,

VERDICT

*

Defendant.

*
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Please return a verdict by placing an "X" in the space provided.

COUNT I

We, the jury in the above entitled action, as to the crime of Smuggling, as explained in
instmction No.
instruction

J!t,
ii,

find Wayne D. Breitag:

- - - NOT GUILTY

_-_
-

GUILTY

COU Til
cOU

We, the jury in the above entitled action, as to the enm
crim
in instruction No.

12, find Wayne D. Breitag:
12
GUILTY
- - - NOT GUlLTY

f FIe
Fal Labeling,
Labeling as explain
expl in d

_ _ GUILTY

COUNT ill

We the jury iin the
tl1e above entitled action,
ction, as to the crime of False Labeling, as explained
in in truction NO.~,
NO,~, find Wayne D. Breitag:

_-_
- NOT GUILTY
Dated lhi _ _ _ day of

oreperson

_ _ GUILTY
, 2009.
"2009.

