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Members of the jury, the instructions I gave you at the beginning of the trial and during 

the trial remain in effect. I now give you some additional instructions. 

You must, of course, continue to follow the instructions I gave you earlier, as well as 

those I give you now. You must not single out some instructions and ignore others, because all 

are important. This is true even though some of those I gave you at the beginning of the trial are 

not repeated here.s 

The instructions I am about to give you now are in writing and will be available to you in 

the jury room. I emphasize, however, that this does not mean they are more important than my 

earlier instructions. Again, all instructions, whenever given and whether in writing or not, must 

be followed. 

Eighth Circuit Manual ofModel Jury Instructioils Criminal, 5 3.01 (2007). 



INSTRUCTION NO. 

It is your duty to find from the evidence what the facts are. You will then apply the law, 

as I give it to you, to those facts. You must follow my instructions on the law, even if you 

thought the law was different or should be different. 

Do not allow sympathy or prejudice to influence you. The law demands of you a just 

verdict, unaffected by anything except the evidence, your common sense, and the law as I give it 

to you. 

Eighth Circuit Manual of Model July Instructions Criminal, § 3.02 (2007). 



3 INSTRUCTION NO. - 

There is nothing particularly different in the way that you should consider the evidence in 

a trial from that in which any reasonable and careful person would treat any very important 

question that must be resolved by examining facts, opinions, and evidence. You are expected to 

use your good sense in considering and evaluating the evidence in the case for only those 

purposes for which it has been received and to give such evidence a reasonable and fair 

construction in the light of your common knowledge of the natural tendencies and inclinations of 

human beings. 

Keep constantly in mind that it would be a violation of your sworn duty to base a verdict 

upon anything other than the evidence received in the case and the instructions of the Court. 

Remember as well that the law never imposes upon a defendant in a criminal case the burden or 

duty of calling any witnesses or producing any evidence because the burden of proving guilt 

beyond a reasonable doubt is always assumed by the government. 

O'Malley, Grenig and Lee, Federal Jury Practice and Instructions, 5 12.02, (5th ed. 2000) 
(modified). 



INSTRUCTION NO. 1 
I have mentioned the word "evidence." The "evidence" in this case consists of the 

testimony of witnesses, the documents and other things received as exhibits, and any facts that 

have been stipulated-that is, formally agreed to by the parties. 

You may use reason and common sense to draw deductions or conclusions from facts 

which have been established by the evidence in the case. 

Certain things are not evidence. I will list those things again for you now: 

I. Statements, arguments, questions, and comments by lawyers representing the parties in 

the case are not evidence. 

2. Objections are not evidence. Lawyers have a right to object when they believe 

something is improper. You should not be influenced by the objection. If I sustained an 

objection to a question, you must ignore the question and must not try to guess what the answer 

might have been. 

3. Testimony that I struck from the record, or told you to disregard, is not evidence and 

must not be considered. 

4. Anything you saw or heard about this case outside the courtroom is not evidence. 

Finally, if you were instructed that some evidence was received for a limited purpose 

only, you must follow that instruction. 

Eighth Circuit Manual of Model July Instructions Criminal, 4 3.03 (2007). 



INSTRUCTION NO. 

There are two types of evidence which are generally presented during a trial-direct 

evidence and circumstantial evidence. Direct evidence is the testimony of a person who asserts 

or claims to have actual knowledge of a fact, such as an eyewitness. Circumstantial evidence is 

proof of a chain of facts and circumstances indicating the existence of a fact. The law makes 

absolutely no distinction between the weight or value to be given to either direct or 

circumstantial evidence. Nor is a greater degree of certainty required of circumstantial evidence 

than of direct evidence. You should weigh all the evidence in the case. After weighing all the 

evidence, if you are not convinced of the guilt of a defendant beyond a reasonable doubt, you 

must find him not guilty. 

O'Malley, Grenig and Lee, Federal Juty Practice and instructions, 5 12.04, (5th ed. 2000) 
(modified). 



INSTRUCTION NO. - 6 
If any reference by the Court or by counsel to matters of testimony or exhbits does not 

coincide with your own recollection of that evidence, it is your recollection which should control 

during your deliberations and not the statements of the Court or of counsel. 

You are the sole judges of the evidence received in this case. 

O'Malley, Grenig and Lee, Federal Jury Practice and instructions, § 12.07, (5th ed. 2000). 



INSTRUCTION NO. 1 
If you took notes during the trial, your notes should be used only as memory aids. You 

should not give your notes precedence over your independent recollection of the evidence. If you 

did not take notes, you should rely on your own independent recollection of the proceedings and 

you should not be influenced by the notes of other jurors. I emphasize that notes are not entitled 

to any greater weight than the recollection or impression of each juror as to what the testimony 

may have been. 

United States v. Rhodes, 631 F.2d 43,46 n.3 (5th Cir. 1980). 



B INSTRUCTION NO. 

In deciding what the facts are, you may have to decide what testimony you believe and 

what testimony you do not believe. You may believe all of what a witness said, or only part of it, 

or none of it. 

In deciding what testimony of any witness to believe, consider the witness's intelligence, 

the opportunity the witness had to have seen or heard the things testified about, the witness's 

memory, any motives that witness may have for testifying a certain way, the manner of the 

witness while testifying, whether that witness said something different at an earlier time, the 

general reasonableness of the testimony, and the extent to which the testimony is consistent with 

other evidence that you believe. 

Eighth Circuit Manual ofModel Jury Instructions Crirnittal, 5 3.04 (2007) 



7' INSTRUCTION NO. - 

Your decision on the facts of this case should not be determined by the number of 

witnesses testifying for or against a party. You should consider all the facts and circumstances in 

evidence to determine which of the witnesses you choose to believe or not believe. You may 

find that the testimony of a smaller number of witnesses on one side is more credible than the 

testimony of a greater number of witnesses on the other side. 

O'Malley, Grenig and Lee, Federal Jury Practice and Instructions, 5 14.16, (5th ed. 2000). 



INSTRUCTION NO. & 
As you have heard, there is a typewritten transcript of the tape recording you are about to 

hear. That transcript also undertakes to identify the speakers engaged in the conversation. 

You are permitted to have the transcript for the limited purpose of helping you follow the 

conversation as you listen to the tape recording, and also to help you keep track of the speakers. 

Differences in meaning between what you hear in the recording and read in the transcript may be 

caused by such things as the inflection in a speaker's voice. It is what you hear, however, and not 

what you read, that is the evidence. 

You are specifically instructed that whether the transcript correctly or incorrectly reflects 

the conversation or the identity of the speakers is entirely for you to decide based upon what you 

have heard here about the preparation of the transcript, and upon your own examination of the 

transcript in relation to what you hear on the tape recording. If you decide that the transcript is in 

any respect incorrect or unreliable, you should disregard it to that extent. 

Eighth Circuit Manual ofModel Juvylnstructiotzs Criminal, § 2.06 (2007), 



INSTRUCTION NO. 

You have heard testimony that Ronald Fischer made a statement to FBI and BIA agents. 

It is for you to decide how much weight you should give to this statement. 

In making this decision you should consider all of the evidence, including the 

circumstances under which the statement may have been made. 

Eighth Circuit Manual of Model Jury Znstructionfs Criminal, 5 2.07 (2007). 



INSTRUCTION NO. & 
The value of identification testimony depends on the opportunity the witness had to 

observe the offender at the time of the offense and to make a reliable identification later. 

In evaluating such testimony you should consider all of the factors mentioned in these 

instructions concerning your assessment of the credibility of any witness, and you should also 

consider, in particular, whether the witness had an adequate opportunity to observe the person in 

question at the time of the offense. You may consider, in that regard, such matters as the length 

of time the witness had to observe the person in question, the prevailing conditions at the time in 

terms of visibility or distance and the like, and whether the witness had known or observed the 

person at earlier times. 

The prosecution has the burden of proving identity beyond a reasonable doubt. It is not 

essential that the witness be free from doubt as to the correctness of the identification. However 

you, the jury, must be satisfied beyond a reasonable doubt of the accuracy of the identification of 

the defendant before you may find him guilty. If you are not convinced beyond a reasonable 

doubt that the defendant was the person who committed the crime, you must find the defendant 

not guilty. 

Eighth Circuit Manual ofModel July Instructions Criminal, 5 4.08 (2007). 



MSTRUCTION NO, 

The indictment in this case charges that on or about March 10, 2007, in Indian Country in 

the District of South Dakota, Ronald Fischer, an Indian, did knowingly engage in or attempt to 

engage in a sexual act with Stephanie Habben when Stephanie Habben was incapable of 

appraising the nature of the conduct or physically incapable of declining participation in, or 

communicating unwillingness to engage in, that sexual act, in violation of 18 U.S.C. $ 5  1153, 

2242(2) and 2246(2). The defendant has pleaded not guilty to this charge. 

You must presume that the defendant is innocent of the crime charged. The Indictment is 

only a formal method of beginning a criminal case. It does not create any presumption of guilt; it 

is merely an accusation. The fact that a person has been indicted does not create any inference, 

nor is it evidence, that he is guilty of any crime. The presumption of innocence alone is 

sufficient to acquit the defendant unless you as jurors are satisfied beyond a reasonable doubt of 

the defendant's guilt of the crimes charged from all the evidence that has been introduced in the 

case. 

The burden is always upon the prosecution to prove guilt beyond a reasonable doubt. 

This burden never shifts to a defendant for the law never imposes upon a defendant in a criminal 

case the burden or duty of calling any witnesses or producing any evidence. Unless the 

government proves, beyond a reasonable doubt, that the defendant committed each and every 

element of an offense charged against him in the Indictment, you must find the defendant not 

guilty of that offense. 

There is no burden upon a defendant to prove that he is innocent. 

Eighth Circuit Manual ofModel July Instructions Criminal, § 3.05 (2007) (modified); O'Malley, 
Grenig and Lee, Federal July Practice and Instructions, 5 12.10 (5th ed. 2000) (modified); 18 
U.S.C. $ 5  1153,2242(2); Indictment in CR 07-40081. 



i 'I INSTRUCTION NO. 

A reasonable doubt is a doubt based upon reason and common sense, and not the mere 

possibility of innocence. A reasonable doubt is the kind of doubt that would make a reasonable 

person hesitate to act. Proof beyond a reasonable doubt, therefore, must be proof of such a 

convincing character that a reasonable person would not hesitate to rely and act upon it. However, 

proof beyond a reasonable doubt does not mean proof beyond all possible doubt. 

Eighth Circuit Manual ofModel Jury Instructions Criminal, $ 3.1 1 (2007). 



INSTRUCTION NO. 

You will note that the indictment charges that the offense was committed on or about the 

10Ih day of March, 2007. The proof need not establish with certainty the exact date of the alleged 

offense. It is sufficient if the evidence in the case establishes beyond a reasonable doubt that the 

offenses were committed on a date reasonably near the date alleged. 

O'Malley, Grenig and Lee, Federal Jury Practice and Instructions, 8 13.05 (5th ed. 2000) 
(modified). 



INSTRUCTION NO. I(O 
Title 18 of the United States Code, Section 2242(2), provides in pertinent part that: 

Whoever ... knowingly engages in or attempts to engage in a sexual act with another person 

if that other person is- 

(1) incapable of appraising the nature of the conduct; or 

(2) physically incapable of declining participation in, or communicating unwillingness to 

engage in, that sexual act; 

shall be guilty of an offense against the United States. 

18 U.S.C. 5 2242(2) 



m s T R u c T I o N  No.  fl 
The crime of sexual abuse, as charged against Ronald Fischer in the indictment, has four 

essential elements, which are: 

One, Ronald Fischer knowingly engaged in a sexual act with Stephanie Habben.; 

Two, Stephanie Habben was at the time of the sexual act incapable of appraising the nature 

of the conduct, or was physically incapable of declining participation in, or communicating 

unwillingness to engage in, that sexual act; 

Three, Ronald Fischer is an Indian. 

Four, the offense took place in Indian country. 

If each of these four essential elements have been proved beyond a reasonable doubt, then 

you must find Ronald Fischer guilty of the crime charged in the indictment. If the prosecution 

fails to prove one or more of the essential elements beyond a reasonable doubt, however, you must 

find Ronald Fischer not guilty of this offense. 

18 U.S.C. 5s 2242(2), 1153; Ninth Circuit Manual ofModel Juvy Instructions Criminal, 
5 8.141 (2003); Indictment in CR 07-40081. 



INSTRUCTION NO. 

The term "sexual act" as used within these instructions means contact between the penis 

and vulva, and for purposes of these instructions, contact involving the penis occurs upon 

penetration, however slight. 

The term "sexual act" as used within these instructions also means the penetration, 

however slight, of the genital opening of another by a hand or finger or by any object, with an 

intent to abuse, humiliate, degrade, or arouse or gratify the sexual desire of any person. 

18 U.S.C. 5 2246(2). 



INSTRUCTION NO. 

The Indictment in this case alleges that the defendant is an Indian and that the offenses 

occurred in Indian country. The existence of those two factors is necessary in order for this Court 

to have jurisdiction over the case. 

Counsel for the United States, counsel for the defendant and the defendant have agreed or 

stipulated that the defendant is an Indian. 

The defendant has not, by entering this agreement or stipulation, admitted his guilt of the 

offenses charged, and you may not draw any inference of guilt from the stipulation. The only 

effect of this stipulation is to establish the fact that the defendant is an Indian. 

Eighth Circuit Manual ofModel July Instructions Criminal, 5 2.03 (2007) (modified); Unilecl 
States v. Thundershield, No. 05-50050 (D. S.D. filed June 22, 2005). 



INSTRUCTION NO. 

In conducting your deliberations and returning your verdict, there are certain rules you 

must follow. I will list those rules for you now. 

First, when you go to the july room, you must select one of your members as your 

foreperson. That person will preside over your discussions and speak for you here in court. 

Second, it is your duty, as jurors, to discuss this case with one another in the jury room. 

You should try to reach agreement if you can do so without violence to individual judgment, 

because your verdict - whether guilty or not guilty - must be unanimous. 

Each of you must make your own conscientious decision, but only after you have 

considered all the evidence, discussed it fully with your fellow jurors, and listened to the views of 

your fellow jurors. 

Do not he afraid to change your opinions if the discussion persuades you that you should. 

But do not come to a decision simply because other jurors think it is right, or simply to reach a 

verdict. 

Third, if the defendant is found guilty, the sentence to be imposed is my responsibility. 

You may not consider punishment in any way in deciding whether the government has proved its 

case beyond a reasonable doubt. 

m, if you need to communicate with me during your deliberations, you may send a 

note to me through the marshal, signed by one or more jurors. I will respond as soon as possible 

either in writing or orally in open court. Remember that you should not tell anyone, including me, 

how your vote stands numerically. 

Fifth, your verdict must be based solely on the evidence and on the law which I have given 

to you in my instructions. Nothing I have said or done is intended to suggest what your verdict 

should be -- that is entirely for you to decide. 



INSTRUCTION NO.&_, continued 

m, the verdict form is simply the written notice of the decision that you reach in this 

case. You will take this form to the jury room, and when each of you has agreed upon the verdict. 

your foreperson will fill in the form, sign and date it, and advise the marshal that you are ready to 

return to the courtroom. 

Eighth Circuit Manual of Model Jury Instructions Criminal, 5 3.12 (2007) (modified). 


