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INSTRUCTION NO, ’

Ladies and gentlemen ot the jury. itis my duty now (o explain the rules of faw vou must
appdy 1o s case

You as jurors are the sole judges of the Lacts. But it is your duty o follow the Taw stited
m these mstructions, and to apply that Jaw to the facts as vou find them from the evidence betoie
vou. {Cwould be a violation of your sworn duty to base vour verdiets upon any rules of faw
other than the ones given you in these mstructions, regardless of your personal fechngs as o
what the fuw ought (o be.

You are not to single out one instruction alone as stating the law. but must consider the

mstructions as o whole.
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i’x
INSTRUCTION NO.

Y ou have been chosen and sworn as jurors (o try the issues ot fact presented by the
allegations of the indictment and the denials made by the defendant in his pleas of oot guiliy
You are to perform this duty without bias or prejudice, because the Taw does not perniit jurors to
be governed by svmpathy or public opinion. The accused and the public expect thit vou will
carclully and tmpartially consider all of the evidence and will follow the Taw as stated by i

Court. inorder o reach just verdiets, regardless of the consequences Lo any party.
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INSTRUCTION NO.- )}

The mdicoment in this case charges that the defendant committed the erimes ol assault
sath o dangeroas weapon, assault resulting in sertous bodily injury, assaulting a federal ofieer,
and discharging a tireurm during and i relation to a erime of violence, The defendant hax
pleaded not guilty 1o these charges.

As Ttold vou at the begmning of (he trial, an mdictment is simply an accusation. s not
cvidence ofanvthing, o the contrary., the defendant is presumed (o be mnocent. theretore. the
detendant. even though charged. hegms the trial with no evidence aganst him. i las
presumption of mmocence aloac s sutticient to lind the defendant not ol and can be
avercome only i the government proves, bevond a reasenable doubt, cach essentiad clement of
e crnmes charged.

There is no burden upon the defendant to prove that he is mnocent.

Keep in nund that cach count charges a separate crime. You must consider cach count

separatelv, and return a separate verdiet for cach count.
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bk
INSTRUCTION NO, “ 17

A reasonable doubt 1s a doubt based upon reason and common sense, and 1ot the mere
possibility ol tnocence. A reasonable doubt is the kind of doubt that weuld make a reasonabie
person hesitate to act. Proof bevond a reasonable doubt. therefore. must be proof of such a
convineing chatacter that a reasonable person would not hesitate to reby and act apon it

However. proot bevond a reasenable doubt does not mean proof bevond all possibic doubi.



Case 1:08-cr-10037-CBK  Document 85  Filed 07/22/2009 Page 6 of 29

INSTRUCTION NO. ‘:;

Fhave mentioned the word “evidence.” The evidence i this case consists of the
restimony el witnesses. the documents and other things received as extinbits and the facts that
han e been stipulated =< that 1s, formally agreed o by the parties.

N o man use reason and common sense 1o dran deductions or conctasions frens facis
which have been established by the evidence in the case.

Certam thimgs are not evidence. 1 shall hst those things agaim for you now

I Statements. arguments, gquestions and comments by lawyers representing the partics in
the case are not evidence.

2. Obicctions are not evidence. Lawyers have a right to object when they believe
something 1s improper. You should not be influenced by the objection. 1 sustained any
ohicction to a question. you must ignore the question and must not try to guess what the answer
mirght have been.

3T estmony and questions that | struek from the record, or old vou to diregard. we nod
vudenee wid must not be constdered.

4 Anvthimy vou saw or heard about this case outside the courtroom s not evidence,

Fmallv, vou were mistructed that some evidence was recenved Tor a fiminted purpose ondy

and vou must follow that mstruction
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INSTRUICTION NO,

There are tvo types of evidence from which vou mav find the troth as to the taces ot a
case--direct and arrcumstantial evidence. Direct evidence is the testimiony ol one who asserts
actual knowledge ot a tact, such as an evewtness: circamstantial evidence is proot ol o cham of
facts and crrcumstances indicating the gutlt or mnocence ol the defendunt. “The Taw makes e
Jdistinction between the weight to be given to either direct or circumstantial evidence, Nors a
arcater degree of certainty required ol circumstantial evidence than ot dinect evidence. You
should wergh all the evidence in the case. Alter weighing all the evidence. il vou dre not
convineed of the gutlt of the defendant bevond a reasonable doubt, you must lind the defendant

not guilty.
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)
INSTRUCTION NO.

In decidime what the facts ares vou may have to decide what testimony vou behieve and
what testimony vou do not helieve. You miay believe all of what a witness sard. or oniy part ot
it or none of 1,

[ decrding what testimony to believe, consider the witness™s intetligence. the
apportunity the witness had to have scen or heard the things testified about. the witness's
memory. any motives that witness may have for testifying a certain wayv, the manner of the
witness while testifying, whether that witness said something dilterent ar an carlier thme, the
venerad reasonableness of the testimony, and the extent to which the testimony s constsient with
any evidencee that vou believe.

I deaiding whether or not o believe a witness, keep m mind that people sometimes licas
or see thigs difterentiv and sometimes lerget things. You need to consider therelore wihiether a
contradichon is an mnocent misrecollection or fapse of mentory or an mienvonai filschood, and
that may depend on whether i has to do with an important fact or only iosmall detanl

Yau should judge the testimony of the defendant in the same manner as vou judge ihe

festimony ol any other witness.
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INSTRUCHON NO. F)

Fhe weight ol the evidence is not necessarily determined by the number of witnesses
testitving, You should consider all the facts and circumstances in evidence to dewermme which
of the witnesses are worthy ol a greater eredence. You may 1ind that the testimony ot a smadler
nuniber of wriesses on one side is more credible than the testimony of o greater nuinber off

witnesses on the other side.
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INSTRUCTION NO. ;7

You have heard testimony Irom a person described as an expert. A person wha, by
knowledge. skill. training, education or experience, has become an expert in some {icld mas
state opinions on matters in that field and may also state the reasons for those opiniens.

[-xpert testimony should be considered just like any other testimony. You may aceept or rejedt
it. and give itas much weight as yvou think it deserves. considering cach witness™s education wd
experience. the soundness of the reasons given lor the opinions. acceptability ol the methods

used. and all the other evidence in the case.
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INSTRUCTION NO. (s
The crime ot assault with a dangerous weapon. as charged m Count ot the indictiment.
eis s essential clements, which are:
I On or about September 10, 2008, the defendant. without just cause oF excse.

voluntarity and intentionally assaulted Louts Poitra with o dangerous weapon

2 A firearm was used and s a dangerous weapon.

v Phe defendant assaualted Torus Pottra witlinmtent to do bodily harm to 1 ouis
Poitra

-+, Fhe defendant was notacting in self defense as detined i Instruction No

S Fhe detendant is an Indian: and

0. Fhe alleged offense took place in Indian coantry.

For voute lind the defendant guilty ol this erime as charged i Count 1ol the mdictuneiit.
the covernment must prove all of these essential elements beyvond a reasonable doubi

Otherwise. vou must {ind the delfendant not guilty of this crime.
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INSTRUCTION NO. 1

One of the ssues in this case is whether the defendant was intoxicated at the tme the act
charged in Count 1 of the indictment was committed.

Beimg under the influence ol alcohol provides a legal excuse lor the commisston of the
crime charged in Count Lol the indictment only il the effect of the alcohol made 1t impossibic
tor the defendant 1o have the specitic intent to commit the olfense of assault with a dangerous
weapon. Evidence that the defendant acted while under the influence o alcohol may be
considered by vou, together with all the other evidence. in determining whether or not the
detendant did m tacet have the specttic itent to commit the crime in guestion,

Voluntary intoxication 1s not a detense to the erimes charged i Counts (1L HEand 1Y
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INSTRUCTION NO,

B vou should unanimously find the defendant “Not Guilty™ of the ernme of assault with o
Jangereus weapon as charged o Count ot the mdictment, ororalter afl reasonable elfforts. vou
are unable 1o reach a verdict as to the erime charged i Count 1ol the indictment. diers vou must
proceed to determine the guilt or innocence ol the delendant as to the crime of sinple assaufl
ander this [nstruction,

The erime ol simple assaunlt, a lesser included ofTense of the crime of assaalt with o
dangerous weapon as charged in Count T ol the indictment, has four essential elements. which
AL

L On or about September 10, 2008, the delendant voluntarily and mtentonalh

assaulted Louis Poitra.

2 The detendant was notacting m self defense as defined m Instruction No,

[he detendant s an Indran: and

)

4. Fhe oftense took plice i Indian counnry.

For vouto find the defendant gutlty of this erime. a fesser included otlense of the cirme
of ussaultwith o dangerous weapon as charged i Count ol the indictiment, the goy erunient
must prove all ol the essential elements ol this fesser included offense bevond a reasonabie

doubt. Otherwise vou must ind the defendant not guilty of this crime,



Case 1:08-cr-10037-CBK  Document 85  Filed 07/22/2009 Page 14 of 29

INSTRUCTION NO. | fi’

i

The phrase “dangerous weapon™ as used 10 Instruction No. 7 ¢t means aim object

capable ol bemg readily used by one person to inflict bodily mjury upon another person.
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INSTRUCTION NO. ¢ “*

BT

The crime of assault resulting in serious bodily injury as charged in Count 11 ot the
indictment has Nve essential elements. which are:
l. On or about September 10, 2008. the defendant. without just cause or excuse.

voluntarily and ntentionally assaulted 1.outs Poitra.

2. The assault resulted in serious bodily injury to Fouis Poitra.

3. I'he defendant was not acting in self defensce as delined in Instruction No.
4. The defendant is an Indian; and

5. I'he alleged olTense took place i Indian Country.

l'or you 10 find the defendant guilty of this crime charged in Count 11 ol the indictnent.
the government must prove all of these essential elements bevond a reasonable doubt.

Otherwise. you must {ind the defendant not guilty of this crime.
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N
INSTRUCTION NO. £ 7

“Sertous bodily mpury™ as used e the indictment and Instructon No. v micans

podihy imury which mvolves:

I a substantial nsk ot death:
2 extreme phyvsical pain;
A protracted and obvious disfigurement; or

4. protracted loss or impairment of the function of a bodily member. argan. or

mental faculty.
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INSTRUCTION NO. | &

11" vou should unanimously find the defendant “Not Guilty™ of the erime ot assauli
resulting t sertous bodily mjury as charged in Count ol the indictiment. arf aiier ali
reanenbie elforts, vou are unable to reach a verdiet as to the erime charged i Come i ofb the
midictment, then you must proceed to determine the guilt or innocence e the detendant as o the
crime of assaudt by striking, beating. or woundimg under this instraction.

Fhe crime of assault by striking, beating. or wounding, a lesser meluded ottense of ihe
crime of assault resulting i serious bodily injury as charged in Count 1T ol the indictment. s
four essential elements. which are:

[ On or about September 10, 2008, the defendant voluntariiy and tiventionalts

assaulted Louis Poitra by striking, beating, or wounding him:

s Fhe defendant was not acting in self defense as defined m Instruction No. 5 3
3 Ihe defendant is an Indian; and
4 The alleged offense oceurred m Indian country.

For you to lind the detendant guilty of this crime, a lesser included ottense ot the ertmic
of assault resulung in serious bodily injury as charged in Count ot the indicunent., the
covernment mast prove all ol the essential clements ol this lesser inciuded ofiense bevond

reasonable doabt. Otherwise vou must ind the defendant not guilty of this erinee.
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INSTRUCTION NO. o

The crime of assaulting a federal ofTicer, as charged in Count (I of the indicument. has
five essential elements. which are:
I On or about September 10, 2008, in Corson County. in the District ol
South Dakota. the defendant forcibly assaulted. resisted. impueded.
intimidated. or interlered with Louis Poitra under cireumstances

constituting more than simple assault.

[

At the time ol the assault. Louis Poitra was engaged in his ofticial duties
as a law enforcement officer employed by the Bureau of Indian Atlairs.
Department of Interior. The Court has determined. as a matter ol faw. that
I.ouis Poitra was a federal Taw enforcement officer engaged 1n his ofhicral
dutics on Scptember 10. 2008.

The act or acts were done voluntarily and intentionatly.

td

4. The defendant used a dangerous weapon or inflicted bodily mnjury upon ouis
Poitra. You may not find the defendant guilty of this Count HE unless the juin
unanimously deteemines which ol the two elements described in this paragraph 4

oceurred.

A

'he defendant was not acting in sell defense. as delined in instruction No.

FFor vou to {ind the defendant guilty of this crime charged in Count H1 ol the indictment.
the government must prove all of these essential elements beyond a reasonable doubt,
Otherwise. vou must lind the defendant not guilty of this crime.

“Simple assault”™ as used above means an assault which does not involve actual phy sicat
contact or serious bodily injury.

“Bodily injury™ as used above means (A) a cut. abrasion. or bruise. (31 physical pamn. oy

(C) any other mjury 1o the body. no matter how temporary.
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INSTRUCTION NQO),

L

[ a person reasonably believes that foree is necessary to protect limmselt or another
person front what he reasonably belicves 1o be unlaw ful physical hami about to be intheted by
another and uses such foree, then he acted i sell defense or defense of others.

Howeversselldefense which involves using foree likely to cause death o preat bodily
harm s Justilicd only 1 the person reasonably believes that such toree s necessary 1o protec
himsclor the third person trony what he reasonably believes to be a substantial risk ol death o

wreat bodiiy hanm.
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ot
INNTRUCTION NO. & 4

You must first consider the evidence pertaiing to Counts L1 and D1 o the idicunent
and determime whether the government has proved any of those offenses bevond areasonable
doubt. When vou reach a verdict on Counts L Hand HLL ondy then may vou consider Count 1V,

" your verdicts were not guilty on all ol Counts 1, 11 and [ you must return a verdiet of
not gulty on Count 1V,

I yvour verdiet was guilty onany ol Counts 1, 11 or HLL vou then must deaide if the

vovernment proved all the essential elements of Count TV beyond a reasonable doabt.



Case 1:08-cr-10037-CBK  Document 85  Filed 07/22/2009 Page 21 of 29

AR
INSTRUCTION NO. ¢

e

The erime of discharging a lircarm during and in relation 1o a crime of violence. as
charged in Count IV of the indictment. has two essential elements. which are:
[ On or about September 10, 2008, in Corson County. i the District of South
Dakota. the delendant committed the crime of assault with a dangerous weuposs,
assault resulting in serious bodily mjury. or assaulting a federal ofticer: and
2. The defendant voluntarily and intentionally discharged a lircarm during and in
relation to one or more ol those crimes.
lor you to find the defendant guilty of this crime charged in Count IV of the indicimient,
the overnment must prove all of these essential elements bevond a reasonable doubt.

Otherwise. vou must 1ind the defendant not guitty of this crime.
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INSTRUCTION NO. <

Intent may be proved like anvthing else. You may consider any statemients made and
acts done by the detendunt, and all the facts and circumstances in evidence which mayv awd i a
determimation ol the intent of the defendant.

You may. but are not required to, infer that a person intends the natural and probabic

conseqgiences ol acts knowingly done or knowingly omitted.
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7
INSTRUCTION NO. «™ *

1he mdictment in this case alleges that the defendant 1s an Indan and that the alleged
offenses oceurred i Indian country. The existence of those two Tactors 1s necessary i order oy
this Court to have junisdiction over Couants Tand 11

Counsel for the United States, counsel for the defendant. and the defendant have agreed
of stiputated hat the detendant s an Indvan and that the place where the atleged imardents aie
clammed o have oceurred s i Indian country.

Fhe detendant has nots by entermge this agreement or stipudatton. aduntted s gutdc of thy
offenses charged. and you may not draw anvanference of guilt from the stipuletion Phe onis
crlect ol tis stipulation s to establish the Tacts that the defendant s an Indran and thai the place

where the alicged offenses are clammed 1o have ocearred s m Indian country.
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INSTRUCTION NO. 7

Upon retiring to the jury room. you will sclect one of vour number to act as vour
toreperson. The Toreperson will preside over vour deliberations. and will be vour spokesperson
rere m Cowrt

Averdiet form has been prepared for vour conveniencee.

N ou will take ths forne to the jury room and. when you have reached unanunous
agreenment as o vour verdiets, vouawnb have vour foreperson [ m. dare and sign the form to
state the verdicts upon which vou unanmousiv agree. and then notily the marshal that vou have

averdict or verdicts.,
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INSTRUCTION NO. - % 7§

The verdiets must represent the considered judgment ol cach juror. In order to returm ans
cerdiet, 1t necessary that each juror agree thereto. Your verdiets must be unaniimous.

(Crs vour duty, as jurors. (o consult with onc another, and to deliberate with a view o
ceaching an agreement. 1f you can do so without violence to mdividual judgment. Fach ol vou
miust decide the case for himsellor herself, but do so only atter an impartial consideration ot the
cadence m the case with the other jurors, In the course o vour deliberations, do sot hesitate 1o
re-examine vour onwn views. and change vour opinion, if convineed 1ts erroncods. But do not
surrender vour honest conviction as o the weight or effect ot evidence. solels becruse ot the
spiuon el the other jurors, or tor the mere purpose of returning averdiet,

Remember at all timies, vou are not partisans. You are judges- judges of thie Gicts. Your

sole mterest is o seek the truth trom the evidence in the case.
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INSTRUCTION NO. % )

7 vou have questions, vou may send a note by a marshal, signed by vour forepersen, o
by one or more members of the jury.

You will note from the oath about to be taken by the marshal that he. as swell s all other
persons, are forbidden to communicate i any way or manner with any member of the jusy on

any <ubjeet louching the merits of the case.

the qary stands numencatty or otherwise, on the question of the gutt orinnoceneye of the

acetsed. unul atter you have reached unaninmious verdiets
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INSTRUCTION NO. AL

[U1s proper to add a final caution,
Notiing that T have said i these imstractions -- and nothing that  have sad or done
durmg the triad -+ has been sard or done to suggest to vou what T think vour verdicts siwoadd be.

What the serdiets shall be s sour exclusive duty and responsibihiy
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UNITED STATES DISTRICT COURYT
DISTRICT OF SOUTH DAKOTA
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GNITED STATES OF AMERICA. * CR 08-10037
*
PlaintifT, *
*
VS - 3k

* VERDICH

KELLY ¢ WARD. *
*
Delendant. *
*
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Please return a verdict by placing an =X in the space provided.

COUNT |
We. the jury in the above entitled action, as to the crime ol assault with a dangerous

weapon. as explained in instruction No. 10. find Kelly C. Ward:

NOTGUILTY o GuLry

1. and only il you tound Kelly C. Ward NOT GUILTY of assault with a dangerous
weapon. or 1L alter all reasonable efforts. you are unable to reach a verdict as to that crime. thvi
vou must deliberate on the lesser included offense ol simple assault as explained in Instruction

No. 12. and complete the following:
We. the jury in the above entitled action. as to the crime ol simplc assault as explained o
Instruction No. 120 a lesser included olfense of assault with a dangerous weapon. lind Keliy ¢

Ward:

NOT GUILTY oGunry
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COUNT 1]
We. the jury in the above entitled action. as to the crime of assault resulting in serrous

bodily injury. as explained in Instruction No. 14, lind Kelly C. Ward:

~ NOT GUNLTY Gy

1. and only il. you found Kelly C. Ward NOT GUILTY of assault resulting in serious
bodily injury. or il. after all reasonable cfforts, vou are unable 1o reach a verdict as to that crome.
then you must deliberate on the Tesser included offense ol assault by striking. beating. or

wounding as explained in Instruction No. 16, and complete the following:

We. the jury in the above entitled action. as to the crime ot assauft by striking, beating, o
wounding as explained in Instruction No. 16. a lesser included offense of assault resuiting i

serious bodily mjury, find Kelly €. Ward:

~ NOTGUILTY CGunry

COUNT 1H
We. the jury in the above entitled action, as to the crime of assaultmg a ledeval oilicer. as

explained in Instruction No. 17, find Kelly C. Ward:
NOT GUILTY - ouiry
COUNT IV
We. the jury in the above entitled action, as 1o the crime of discharging a (ircarm during
and In relation to a crime of violence. as explained in Instruction No. 20. find Kelly € Ward:

CONOT GUHTY . GUILIY

Dated this  day of July. 2009.



